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ARTICLE 2. SALES.

This article shall be known and may be cited as Uniform Commercial Code -- Sales.

(Dec. 30, 1963, 77 Stat. 639, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

This Article is a complete revision and modernization of the Uniform Sales Act which was promulgated by the
National Conference of Commissioners on Uniform State Laws in 1906 and has been adopted in 34 states
and Alaska, the District of Columbia and Hawaii.

The coverage of the present Article is much more extensive than that of the old Sales Act and extends to the
various bodies of case law which have been developed both outside of and under the latter.

The arrangement of the present Article is in terms of contract for sale and the various steps of its performance.
The legal consequences are stated as following directly from the contract and action taken under it without
resorting to the idea of when property or title passed or was to pass as being the determining factor. The
purpose is to avoid making practical issues between practical men turn upon the location of an intangible
something, the passing of which no man can prove by evidence and to substitute for such abstractions proof
of words and actions of a tangible character.

Prior Codifications

1981 Ed., § 28:2-101.

1973 Ed., § 28:2-101.

Unless the context otherwise requires, this article applies to transactions in goods; it does not apply to any
transaction which although in the form of an unconditional contract to sell or present sale is intended to
operate only as a security transaction nor does this article impair or repeal any statute regulating sales to
consumers, farmers or other specified classes of buyers.

(Dec. 30, 1963, 77 Stat. 639, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 75, Uniform Sales Act.
Changes

Section 75 has been rephrased.
Purposes of Changes and New Matter

To make it clear that:

The Article leaves substantially unaffected the law relating to purchase money security such as conditional
sale or chattel mortgage though it regulates the general sales aspects of such transactions. "Security
transaction" is used in the same sense as in the Article on Secured Transactions (Article 9).

PART 1. SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER.

§ 28:2-101. SHORT TITLE.

§ 28:2-102. SCOPE; CERTAIN SECURITY AND OTHER TRANSACTIONS
EXCLUDED FROM THIS ARTICLE.



Cross Reference

Article 9.

Definitional Cross References

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Present sale". Section 2-106.

"Sale". Section 2-106.

Prior Codifications

1981 Ed., § 28:2-102.

1973 Ed., § 28:2-102.

(1) In this article unless the context otherwise requires:

(a) "Buyer" means a person who buys or contracts to buy goods.

(b) "Good faith" in the case of a merchant means honesty in fact and the observance of reasonable
commercial standards of fair dealing in the trade.

(c) "Receipt" of goods means taking physical possession of them.

(d) "Seller" means a person who sells or contracts to sell goods.

(2) Other definitions applying to this article or to specified parts thereof, and the sections in which they
appear are:

"Acceptance". Section 28:2-606.

"Banker's credit". Section 28:2-325.

"Between merchants". Section 28:2-104.

"Cancellation". Section 28:2-106(4).

"Commercial unit". Section 28:2-105.

"Confirmed credit". Section 28:2-325.

"Conforming to contract". Section 28:2-106.

"Contract for sale". Section 28:2-106.

"Cover". Section 28:2-712.

"Entrusting". Section 28:2-403.

"Financing agency". Section 28:2-104.

"Future goods". Section 28:2-105.

"Goods". Section 28:2-105.

"Identification". Section 28:2-501.

"Installment contract". Section 28:2-612.

"Letter of Credit". Section 28:2-325.

"Lot". Section 28:2-105.

"Merchant". Section 28:2-104.

"Overseas". Section 28:2-323.

"Person in position of seller". Section 28:2-707.

"Present sale". Section 28:2-106.

"Sale". Section 28:2-106.

"Sale on approval". Section 28:2-326.

"Sale or return". Section 28:2-326.

"Termination". Section 28:2-106.

(3) The following definitions in other articles apply to this article:

"Check". Section 28:3-104.

§ 28:2-103. DEFINITIONS AND INDEX OF DEFINITIONS.



"Consignee". Section 28:7-102.

"Consignor". Section 28:7-102.

"Consumer goods". Section 28:9-102.

"Dishonor". Section 28:3-502.

"Draft". Section 28:3-104.

(4) In addition Article 1 contains general definitions and principles of construction and interpretation
applicable throughout this article.

(Dec. 30, 1963, 77 Stat. 639, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, § 201(c)(1), 47 DCR
7576.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provisions

Subsection (1): Section 76, Uniform Sales Act.
Changes

The definitions of "buyer" and "seller" have been slightly rephrased, the reference in Section 76 of the prior
Act to "any legal successor in interest of such person" being omitted. The definition of "receipt" is new.

Purposes of Changes and New Matter

1. The phrase "any legal successor in interest of such person" has been eliminated since Section 2-210 of
this Article, which limits some types of delegation of performance on assignment of a sales contract, makes it
clear that not every such successor can be safely included in the definition. In every ordinary case, however,
such successors are as of course included.

2. "Receipt" must be distinguished from delivery particularly in regard to the problems arising out of shipment
of goods, whether or not the contract calls for making delivery by way of documents of title, since the seller
may frequently fulfill his obligations to "deliver" even though the buyer may never "receive" the goods. Delivery
with respect to documents of title is defined in Article 1 and requires transfer of physical delivery. Otherwise
the many divergent incidents of delivery are handled incident by incident.

Cross References

Point 1: See Section 2-210 and Comment thereon.

Point 2: Section 1-201.

Definitional Cross Reference

"Person". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-103.

1973 Ed., § 28:2-103.

Effect of Amendments

D.C. Law 13-201, enacting a new Article 9 of the Uniform Commercial Code applicable July 1, 2001, made
conforming amendments to this section applicable upon the same date.

Legislative History of Laws

Law 13-201, the "Uniform Commercial Code Secured Transactions Revision Act of 2000," was introduced in
Council and assigned Bill No. 13-370, which was referred to the Committee on Finance and Revenue. The Bill
was adopted on first and second readings on June 6, 2000, and July 11, 2000, respectively. Signed by the
Mayor on August 11, 2000, it was assigned Act No. 13-434 and transmitted to both Houses of Congress for
its review. D.C. Law 13-201 became effective on October 26, 2000.

(1) "Merchant" means a person who deals in goods of the kind or otherwise by his occupation holds
himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to
whom such knowledge or skill may be attributed by his employment of an agent or broker or other
intermediary who by his occupation holds himself out as having such knowledge or skill.

§ 28:2-104. DEFINITIONS: "MERCHANT"; "BETWEEN MERCHANTS";
"FINANCING AGENCY".



(2) "Financing agency" means a bank, finance company or other person who in the ordinary course of
business makes advances against goods or documents of title or who by arrangement with either the
seller or the buyer intervenes in ordinary course to make or collect payment due or claimed under the
contract for sale, as by purchasing or paying the seller's draft or making advances against it or by merely
taking it for collection whether or not documents of title accompany the draft. "Financing agency" includes
also a bank or other person who similarly intervenes between persons who are in the position of seller and
buyer in respect to the goods (section 28:2-707).

(3) "Between merchants" means in any transaction with respect to which both parties are chargeable with
the knowledge or skill of merchants.

(Dec. 30, 1963, 77 Stat. 640, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None. But see Sections 15 (2), (5), 16(c), 45(2) and 71, Uniform Sales Act, and Sections 35 and 37, Uniform
Bills of Lading Act for examples of the policy expressly provided for in this Article.
Purposes

1. This Article assumes that transactions between professionals in a given filed require special and clear rules
which may not apply to a casual or inexperienced seller or buyer. It thus adopts a policy of expressly stating
rules applicable "between merchants" and "as against a merchant", wherever they are needed instead of
making them depend upon the circumstances of each case as in the statutes cited above. This section lays
the foundation of this policy by defining those who are to be regarded as professionals or "merchants" and by
stating when a transaction is deemed to be "between merchants".

2. The term "merchant" as defined here roots in the "law merchant" concept of a professional in business. The
professional status under the definition may be based upon specialized knowledge as to the goods,
specialized knowledge as to business practices, or specialized knowledge as to both and which kind of
specialized knowledge may be sufficient to establish the merchant status is indicated by the nature of the
provisions.

The special provisions as to merchants appear only in this Article and they are of three kinds. Sections 2-
201(2), 2-205, 2-207 and 2-209 dealing with the statute of frauds, firm offers, confirmatory memoranda and
modification rest on normal business practices which are or ought to be typical of and familiar to any person in
business. For purposes of these sections almost every person in business would, therefore, be deemed to be
a "merchant" under the language "who ... by his occupation holds himself out as having knowledge or skill
peculiar to the practices ... involved in the transaction ..." since the practices involved in the transaction are
non-specialized business practices such as answering mail. In this type of provision, banks or even
universities, for example, well may be "merchants." But even these sections only apply to a merchant in his
mercantile capacity; a lawyer or bank president buying fishing tackle for his own use is not a merchant.

On the other hand, in Section 2-314 on the warranty of merchantability, such warranty is implied only "if the
seller is a merchant with respect to goods of that kind." Obviously this qualification restricts the implied
warranty to a much smaller group than everyone who is engaged in business and requires a professional
status as to particular kinds of goods. The exception in Section 2-402(2) for retention of possession by a
merchant-seller falls in the same class; as does Section 2-403(2) on entrusting of possession to a merchant
"who deals in goods of that kind".

A third group of sections includes 2-103(1)(b), which provides that in the case of a merchant "good faith"
includes observance of reasonable commercial standards of fair dealing in the trade; 2-327(1)(c), 2-603 and
2-605, dealing with responsibilities of merchant buyers to follow seller's instructions, etc.; 2-509 on risk of loss,
and 2-609 on adequate assurance of performance. This group of sections applies to persons who are
merchants under either the "practices" or the "goods" aspect of the definition of merchant.

3. The "or to whom such knowledge or skill may be attributed by his employment of an agent or broker ..."
clause of the definition of merchant means that even persons such as universities, for example, can come
within the definition of merchant if they have regular purchasing departments or business personnel who are
familiar with business practices and who are equipped to take any action required.

Cross References

Point 1: See Sections 1-102 and 1-203.

Point 2: See Sections 2-314, 2-315 and 2-320 to 2-325, of this Article, and Article 9.

Definitional Cross References

"Bank". Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.



"Document of title". Section 1-201.

"Draft". Section 3-104.

"Goods". Section 2-105.

"Person". Section 1-201.

"Purchase". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-104.

1973 Ed., § 28:2-104.

(1) "Goods" means all things (including specially manufactured goods) which are movable at the time of
identification to the contract for sale other than the money in which the price is to be paid, investment
securities (Article 8) and things in action. "Goods" also includes the unborn young of animals and growing
crops and other identified things attached to realty as described in the section on goods to be severed
from realty (section 28:2-107).

(2) Goods must be both existing and identified before any interest in them can pass. Goods which are not
both existing and identified are "future" goods. A purported present sale of future goods or of any interest
therein operates as a contract to sell.

(3) There may be a sale of a part interest in existing identified goods.

(4) An undivided share in an identified bulk of fungible goods is sufficiently identified to be sold although
the quantity of the bulk is not determined. Any agreed proportion of such a bulk or any quantity thereof
agreed upon by number, weight or other measure may to the extent of the seller's interest in the bulk be
sold to the buyer who then becomes an owner in common.

(5) "Lot" means a parcel or a single article which is the subject matter of a separate sale or delivery,
whether or not it is sufficient to perform the contract.

(6) "Commercial unit" means such a unit of goods as by commercial usage is a single whole for purposes
of sale and division of which materially impairs its character or value on the market or in use. A
commercial unit may be a single article (as a machine) or a set of articles (as a suite of furniture or an
assortment of sizes) or a quantity (as a bale, gross, or carload) or any other unit treated in use or in the
relevant market as a single whole.

(Dec. 30, 1963, 77 Stat. 640, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsections (1), (2), (3) and (4)--Sections 5, 6 and 76, Uniform Sales Act; Subsections (5) and (6)--none.
Changes

Rewritten.
Purposes of Changes and New Matter

1. Subsection (1) on "goods": The phraseology of the prior uniform statutory provision has been changed so
that:

The definition of goods is based on the concept of movability and the term "chattels personal" is not used. It is
not intended to deal with things which are not fairly identifiable as movables before the contract is performed.

Growing crops are included within the definition of goods since they are frequently intended for sale. The
concept of "industrial" growing corps has been abandoned, for under modern practices fruit, perennial hay,
nursery stock and the like must be brought within the scope of this Article. The young of animals are also
included expressly in this definition since they, too, are frequently intended for sale and may be contracted for
before birth. The period of gestation of domestic animals is such that the provisions of the section on
identification can apply as in the case of crops to be planted. The reason of this definition also leads to the
inclusion of a wool crop or the like as "goods" subject to identification under this Article.

The exclusion of "money in which the price is to be paid" from the definition of goods does not mean that
foreign currency which is included in the definition of money may not be the subject matter of a sales

§ 28:2-105. DEFINITIONS:  TRANSFERABILITY;  "GOODS";  "FUTURE"
GOODS;   "LOT";  "COMMERCIAL UNIT".



transaction. Goods is intended to cover the sale of money when money is being treated as a commodity but
not to include it when money is the medium of payment.

As to contracts to sell timber, minerals, or structures to be removed from the land Section 2-107(1) (Goods to
be severed from Realty: recording) controls.

The use of the word "fixtures" is avoided in view of the diversity of definitions of that term. This Article in
including within its scope "things attached to realty" adds the further test that they must be capable of
severance without material harm thereto. As between the parties any identified things which fall within that
definition become "goods" upon the making of the contract for sale.

"Investment securities" are expressly excluded from the coverage of this Article. It is not intended by this
exclusion, however, to prevent the application of a particular section of this Article by analogy to securities (as
was done with the Original Sales Act in Agar v. Orda, 264 N.Y. 248, 190 N.E. 479, 99 A.L.R. 269 (1934) when
the reason of that section makes such application sensible and the situation involved is not covered by the
Article of this Act dealing specifically with such securities (Article 8).

2. References to the fact that a contract for sale can extend to future or contingent goods and that ownership in
common follows the sale of a part interest have been omitted here as obvious without need for expression;
hence no inference to negate these principles should be drawn from their omission.

3. Subsection (4) does not touch the question of how far an appropriation of a bulk of fungible goods may or
may not satisfy the contract for sale.

4. Subsections (5) and (6) on "lot" and "commercial unit" are introduced to aid in the phrasing of later
sections.

5. The question of when an identification of goods takes place is determined by the provisions of Section 2-
501 and all that this section says is what kinds of goods may be the subject of a sale.

Cross References

Point 1: Sections 2-107, 2-201, 2-501 and Article 8.

Point 5: Section 2-501.

See also Section 1-201.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Fungible". Section 1-201.

"Money". Section 1-201.

"Present sale". Section 2-106.

"Sale". Section 2-106.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-105.

1973 Ed., § 28:2-105.

(1) In this article unless the context otherwise requires "contract" and "agreement" are limited to those
relating to the present or future sale of goods. "Contract for sale" includes both a present sale of goods
and a contract to sell goods at a future time. A "sale" consists in the passing of title from the seller to the
buyer for a price (section 28:2-401). A "present sale" means a sale which is accomplished by the making
of the contract.

(2) Goods or conduct including any part of a performance are "conforming" or conform to the contract
when they are in accordance with the obligations under the contract.

(3) "Termination" occurs when either party pursuant to a power created by agreement or law puts an end
to the contract otherwise than for its breach. On "termination" all obligations which are still executory on
both sides are discharged but any right based on prior breach or performance survives.

(4) "Cancellation" occurs when either party puts an end to the contract for breach by the other and its effect

§ 28:2-106. DEFINITIONS:  "CONTRACT";  "AGREEMENT";  "CONTRACT
FOR SALE";   "SALE";  "PRESENT SALE";  "CONFORMING" TO
CONTRACT;  "TERMINATION"; "CANCELLATION".



is the same as that of "termination" except that the cancelling party also retains any remedy for breach of
the whole contract or any unperformed balance.

(Dec. 30, 1963, 77 Stat. 641, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsection (1)--Section 1(1) and (2), Uniform Sales Act; Subsection (2)--none, but subsection generally
continues policy of Sections 11, 44 and 69, Uniform Sales Act; Subsections (3) and (4)-- none.
Changes

Completely rewritten.
Purposes of Changes and New Matter

1. Subsection (1): "Contract for sale" is used as a general concept throughout this Article, but the rights of the
parties do not vary according to whether the transaction is a present sale or a contract to sell unless the Article
expressly so provides.

2. Subsection (2): It is in general intended to continue the policy of requiring exact performance by the seller of
his obligations as a condition to his right to require acceptance. However, the seller is in part safeguarded
against surprise as a result of sudden technicality on the buyer's part by the provisions of Section 2-508 on
seller's cure of improper tender or delivery. Moreover usage of trade frequently permits commercial leeways in
performance and the language of the agreement itself must be read in the light of such custom or usage and
also, prior course of dealing, and in a long term contract, the course of performance.

3. Subsections (3) and (4): These subsections are intended to make clear the distinction carried forward
throughout this Article between termination and cancellation.

Cross References

Point 2: Sections 1-203, 1-205, 2-208 and 2-508.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Rights". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-106.

1973 Ed., § 28:2-106.

(1) A contract for the sale of minerals or the like (including oil and gas) or a structure or its materials to be
removed from realty is a contract for the sale of goods within this article if they are to be severed by the
seller but until severance a purported present sale thereof which is not effective as a transfer of an interest
in land is effective only as a contract to sell.

(2) A contract for the sale apart from the land of growing crops or other things attached to realty and
capable of severance without material harm thereto but not described in subsection (1) or of timber to be
cut is a contract for the sale of goods within this article whether the subject matter is to be severed by the
buyer or by the seller even though it forms part of the realty at the time of contracting, and the parties can
by identification effect a present sale before severance.

(3) The provisions of this section are subject to any third party rights provided by the law relating to realty
records, and the contract for sale may be executed and recorded as a document transferring an interest in
land and shall then constitute notice to third parties of the buyer's rights under the contract for sale.

(Dec. 30, 1963, 77 Stat. 641, Pub. L. 88-243, § 1; Mar. 16, 1982, D.C. Law 4-85, § 4, 29 DCR 309.)

HISTORICAL AND STATUTORY NOTES

§ 28:2-107. GOODS TO BE SEVERED FROM REALTY; RECORDING.



HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Section 76, Uniform Sales Act on prior policy; Section 7, Uniform Conditional Sales Act.
Purposes

1. Subsection (1). Notice that this subsection applies only if the timber, minerals or structures "are to be
severed by the seller". If the buyer is to sever, such transactions are considered contracts affecting land and all
problems of the Statute of Frauds and of the recording of land rights apply to them.

Therefore, the Statute of Frauds section of this Article does not apply to such contracts though they must
conform to the Statute of Frauds affecting the transfer of interests in land.

2. Subsection (2). "Things attached" to the realty which can be severed without material harm are goods within
this Article regardless of who is to effect the severance. The word "fixtures" has been avoided because of the
diverse definitions of this term, the test of "severance without material harm" being substituted.

The provision in subsection (3) for recording such contracts in within the purview of this Article since it is a
means of preserving the buyer's rights under the contract of sale.

3. The security phases of things attached to or to become attached to realty are dealt with in the Article on
Secured Transactions (Article 9) and it is to be noted that the definition of goods in that Article differs from the
definition of goods in this Article.

Cross References

Point 1: Section 2-201.

Point 2: Section 2-105.

Point 3: Articles 9 and 9-105.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Party". Section 1-201.

"Present sale". Section 2-106.

"Rights". Section 1-201.

"Seller". Section 2-103.

Reason for 1972 Change [Laws 1977, Ch. 452]

Several timber-growing states have changed the 1962 Code to make timber to be cut under a contract of
severance goods, regardless of the question who is to sever them.  The section is revised to adopt this
change.   Financing of the transaction is facilitated if the timber is treated as goods instead of real estate. A
similar change is made in the definition of "goods" in Section 9- 105. To protect persons dealing with
timberlands, filing on timber to be cut is required in Part 4 of Article 9 to be made in real estate records in a
manner comparable to fixture filing.

Prior Codifications

1981 Ed., § 28:2-107.

1973 Ed., § 28:2-107.

Legislative History of Laws

Law 4-85, the "Uniform Commercial Code Amendment Act of 1981," was introduced in Council and assigned
Bill No. 4-89, which was referred to the Committee on the Judiciary. The Bill was adopted on first and second
readings on November 24, 1981, and December 8, 1981, respectively. Signed by the Mayor on January 18,
1982, it was assigned Act No. 4-139 and transmitted to both Houses of Congress for its review.

PART 2. FORM, FORMATION AND READJUSTMENT
OF CONTRACT.

§ 28:2-201. FORMAL REQUIREMENTS; STATUTE OF FRAUDS.



(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or
more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that
a contract for sale has been made between the parties and signed by the party against whom enforcement
is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly
states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of
goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in conformation of the contract and sufficient
against the sender is received and the party receiving it has reason to know its contents, it satisfies the
requirements of subsection (1) against such party unless written notice of objection to its contents is given
within ten days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects
is enforceable:

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in
the ordinary course of the seller's business and the seller, before notice of repudiation is received and
under circumstances which reasonably indicate that the goods are for the buyer, has made either a
substantial beginning of their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in
court that a contract for sale was made, but the contract is not enforceable under this provision beyond
the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been
received and accepted (section 28:2-606).

(Dec. 30, 1963, 77 Stat. 642, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 4, Uniform Sales Act (which was based on Section 17 of the Statute of 29 Charles II).
Changes

Completely rephrased; restricted to sale of goods. See also Sections 1-206, 8-319 and 9-203.
Purposes of Changes

The changed phraseology of this section is intended to make it clear that:

1. The required writing need not contain all the material terms of the contract and such material terms as are
stated need not be precisely stated. All that is required is that the writing afford a basis for believing that the
offered oral evidence rests on a real transaction. It may be written in lead pencil on a scratch pad. It need not
indicate which party is the buyer and which the seller. The only term which must appear is the quantity term
which need not be accurately stated but recovery is limited to the amount stated. The price, time and place of
payment or delivery, the general quality of the goods, or any particular warranties may all be omitted.

Special emphasis must be placed on the permissibility of omitting the price term in view of the insistence of
some courts on the express inclusion of this term even where the parties have contracted on the basis of a
published price list. In many valid contracts for sale the parties do not mention the price in express terms, the
buyer being bound to pay and the seller to accept a reasonable price which the trier of the fact may well be
trusted to determined. Again, frequently the price is not mentioned since the parties have based their
agreement on a price list or catalogue known to both of them and this list serves as an efficient safeguard
against perjury. Finally, "market" prices and valuations that are current in the vicinity constitute a similar check.
Thus if the price is not stated in the memorandum it can normally be supplied without danger of fraud. Of
course if the "price" consists of goods rather than money the quantity of goods must be stated.

Only three definite and invariable requirements as to the memorandum are made by this subsection. First, it
must evidence a contract for the sale of goods; second, it must be "signed", a word which includes any
authentication which identifies the party to be charged; and third, it must specify a quantity.

2. "Partial performance" as a substitute for the required memorandum can validate the contract only for the
goods which have been accepted or for which payment has been made and accepted.

Receipt and acceptance either of goods or of the price constitutes an unambiguous overt admission by both
parties that a contract actually exists. If the court can make a just apportionment, therefore, the agreed price of
any goods actually delivered can be recovered without a writing or, if the price has been paid, the seller can
be forced to deliver an apportionable part of the goods. The overt actions of the parties make admissible
evidence of the other terms of the contract necessary to a just apportionment. This is true even though the
actions of the parties are not in themselves inconsistent with a different transaction such as a consignment for
resale or a mere loan of money.

Part performance by the buyer requires the delivery of something by him that is accepted by the seller as such



performance. Thus, part payment may be made by money or check, accepted by the seller. If the agreed price
consists of goods or services, then they must also have been delivered and accepted.

3. Between merchants, failure to answer a written confirmation of a contract within ten days of receipt is
tantamount to a writing under subsection (2) and is sufficient against both parties under subsection (1). The
only effect, however, is to take away from the party who fails to answer the defense of the Statute of Frauds;
the burden of persuading the trier of fact that a contract was in fact made orally prior to the written confirmation
is unaffected. Compare the effect of a failure to reply under Section 2-207.

4. Failure to satisfy the requirements of this section does not render the contract void for all purposes, but
merely prevents it from being judicially enforced in favor of a party to the contract. For example, a buyer who
takes possession of goods as provided in an oral contract which the seller has not meanwhile repudiated, is
not a trespasser. Nor would the Statute of Frauds provisions of this section be a defense to a third person who
wrongfully induces a party to refuse to perform an oral contract, even though the injured party cannot maintain
an action for damages against the party so refusing to perform.

5. The requirement of "signing" is discussed in the comment to Section 1- 201.

6. It is not necessary that the writing be delivered to anybody. It need not be signed or authenticated by both
parties but it is, of course, not sufficient against one who has not signed it. Prior to a dispute no one can
determine which party's signing of the memorandum may be necessary but from the time of contracting each
party should be aware that to him it is signing by the other which is important.

7. If the making of a contract is admitted in court, either in a written pleading, by stipulation or by oral
statement before the court, no additional writing is necessary for protection against fraud. Under this section it
is no longer possible to admit the contract in court and still treat the Statute as a defense. However, the
contract is not thus conclusively established. The admission so made by a party is itself evidential against him
of the truth of the facts so admitted and of nothing more; as against the other party, it is not evidential at all.

Cross References

See Sections 1-201, 2-202, 2-207, 2-209 and 2-304.

Definitional Cross References

"Action". Section 1-201.

"Between merchants". Section 2-104.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Notice". Section 1-201.

"Party". Section 1-201.

"Reasonable time". Section 1-204.

"Sale". Section 2-106.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-201.

1973 Ed., § 28:2-201.

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set
forth in a writing intended by the parties as a final expression of their agreement with respect to such terms
as are included therein may not be contradicted by evidence of any prior agreement or of a
contemporaneous oral agreement but may be explained or supplemented:

(a) by course of dealing or usage of trade (section 28:1-205) or by course of performance (section
28:2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended
also as a complete and exclusive statement of the terms of the agreement.

(Dec. 30, 1963, 77 Stat. 642, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

§ 28:2-202. FINAL WRITTEN EXPRESSION: PAROL OR EXTRINSIC
EVIDENCE.



UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. This section definitely rejects:

(a) Any assumption that because a writing has been worked out which is final on some matters, it is to be
taken as including all the matters agreed upon;

(b) The premise that the language used has the meaning attributable to such language by rules of construction
existing in the law rather than the meaning which arises out of the commercial context in which it was used;
and

(c) The requirement that a condition precedent to the admissibility of the type of evidence specified in
paragraph (a) is an original determination by the court that the language used is ambiguous.

2. Paragraph (a) makes admissible evidence of course of dealing, usage of trade and course of performance
to explain or supplement the terms of any writing stating the agreement of the parties in order that the true
understanding of the parties as to the agreement may be reached. Such writings are to be read on the
assumption that the course of prior dealings between the parties and the usages of trade were taken for
granted when the document was phrased. Unless carefully negated they have become an element of the
meaning of the words used. Similarly, the course of actual performance by the parties is considered the best
indication of what they intended the writing to mean.

3. Under paragraph (b) consistent additional terms, not reduced to writing, may be proved unless the court
finds that the writing was intended by both parties as a complete and exclusive statement of all the terms. If the
additional terms are such that, if agreed upon, they would certainly have been included in the document in the
view of the court, then evidence of their alleged making must be kept from the trier of fact.

Cross References

Point 3: Sections 1-205, 2-207, 2-302 and 2-316.

Definitional Cross References

"Agreed" and "agreement". Section 1-201.

"Course of dealing". Section 1-205.

"Parties". Section 1-201.

"Term". Section 1-201.

"Usage of trade". Section 1-205.

"Written" and "writing". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-202.

1973 Ed., § 28:2-202.

The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell goods does not
constitute the writing a sealed instrument and the law with respect to sealed instruments does not apply to
such a contract or offer.

(Dec. 30, 1963, 77 Stat. 642, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 3, Uniform Sales Act.
Changes

Portion pertaining to "seals" rewritten.
Purposes of Changes

1. This section makes it clear that every effect of the seal which relates to "sealed instruments" as such is
wiped out insofar as contracts for sale are concerned. However, the substantial effects of a seal, except
extension of the period of limitations, may be had by appropriate drafting as in the case of firm offers (see

§ 28:2-203. SEALS INOPERATIVE.



Section 2-205).

2. This section leaves untouched any aspects of a seal which relate merely to signatures or to authentication
of execution and the like. Thus, a statute providing that a purported signature gives prima facie evidence of its
own authenticity or that a signature gives prima facie evidence of consideration is still applicable to sales
transactions even though a seal may be held to be a signature within the meaning of such a statute. Similarly,
the authorized affixing of a corporate seal bearing the corporate name to a contractual writing purporting to be
made by the corporation may have effect as a signature without any reference to the law of sealed
instruments.

Cross Reference

Point 1: Section 2-205.

Definitional Cross References

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Writing". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-203.

1973 Ed., § 28:2-203.

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including
conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its
making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the
parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate
remedy.

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 1 and 3, Uniform Sales Act.
Changes

Completely rewritten by this and other sections of this Article.
Purposes of Changes

Subsection (1) continues without change the basic policy of recognizing any manner of expression of
agreement, oral, written or otherwise. The legal effect of such an agreement is, of course, qualified by other
provisions of this Article.

Under subsection (1) appropriate conduct by the parties may be sufficient to establish an agreement.
Subsection (2) is directed primarily to the situation where the interchanged correspondence does not disclose
the exact point at which the deal was closed, but the actions of the parties indicate that a binding obligation
has been undertaken.

Subsection (3) states the principle as to "open terms" underlying later sections of the Article. If the parties
intend to enter into a binding agreement, this subsection recognizes that agreement as valid in law, despite
missing terms, if there is any reasonably certain basis for granting a remedy. The test is not certainty as to
what the parties were to do nor as to the exact amount of damages due the plaintiff. Nor is the fact that one or
more terms are left to be agreed upon enough of itself to defeat an otherwise adequate agreement. Rather,
commercial standards on the point of "indefiniteness" are intended to be applied, this Act making provision
elsewhere for missing terms needed for performance, open price, remedies and the like.

The more terms the parties leave open, the less likely it is that they have intended to conclude a binding
agreement, but their actions may be frequently conclusive on the matter despite the omissions.

Cross References

Subsection (1): Sections 1-103, 2-201 and 2-302.

§ 28:2-204. FORMATION IN GENERAL.



Subsection (2): Sections 2-205 through 2-209.

Subsection (3): See Part 3.

Definitional Cross References

"Agreement", Section 1-201.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-204.

1973 Ed., § 28:2-204.

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it
will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for
a reasonable time, but in no event may such period of irrevocability exceed three months; but any such
term of assurance on a form supplied by the offeree must be separately signed by the offeror.

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 1 and 3, Uniform Sales Act.
Changes

Completely rewritten by this and other sections of this Article.
Purposes of Changes

1. This section is intended to modify the former rule which required that "firm offers" be sustained by
consideration in order to bind, and to require instead that they must merely be characterized as such and
expressed in signed writings.

2. The primary purpose of this section is to give effect to the deliberate intention of a merchant to make a
current firm offer binding. The deliberation is shown in the case of an individualized document by the
merchant's signature to the offer, and in the case of an offer included on a form supplied by the other party to
the transaction by the separate signing of the particular clause which contains the offer. "Signed" here also
includes authentication but the reasonableness of the authentication herein allowed must be determined in the
light of the purpose of the section. The circumstances surrounding the signing may justify something less than
a formal signature or initialing but typically the kind of authentication involved here would consist of a minimum
of initialing of the clause involved. A handwritten memorandum on the writer's letterhead purporting in its terms
to "confirm" a firm offer already made would be enough to satisfy this section, although not subscribed, since
under the circumstances it could not be considered a memorandum of mere negotiation and it would
adequately show its own authenticity. Similarly, an authorized telegram will suffice, and this is true even though
the original draft contained only a typewritten signature. However, despite settled courses of dealing or
usages of the trade whereby firm offers are made by oral communication and relied upon without more
evidence, such offers remain revocable under this Article since authentication by a writing is the essence of
this section.

3. This section is intended to apply to current "firm" offers and not to long term options, and an outside time
limit of three months during which such offers remain irrevocable has been set. The three month period during
which firm offers remain irrevocable under this section need not be stated by days or by date. If the offer states
that it is "guaranteed" or "firm" until the happening of a contingency which will occur within the three month
period, it will remain irrevocable until that event. A promise made for a longer period will operate under this
section to bind the offeror only for the first three months of the period but may of course be renewed.   If
supported by consideration it may continue for as long as the parties specify.  This section deals only with the
offer which is not supported by consideration.

4. Protection is afforded against the inadvertent signing of a firm offer when contained in a form prepared by

§ 28:2-205. FIRM OFFERS.



the offeree by requiring that such a clause be separately authenticated. If the offer clause is called to the
offeror's attention and he separately authenticates it, he will be bound; Section 2- 302 may operate, however,
to prevent an unconscionable result which otherwise would flow from other terms appearing in the form.

5. Safeguards are provided to offer relief in the case of material mistake by virtue of the requirement of good
faith and the general law of mistake.

Cross References

Point 1: Section 1-102.

Point 2: Section 1-102.

Point 3: Section 2-201.

Point 5: Section 2-302.

Definitional Cross References

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Signed". Section 1-201.

"Writing". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-205.

1973 Ed., § 28:2-205.

(1) Unless otherwise unambiguously indicated by the language or circumstances:

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any
medium reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting
acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or
non-conforming goods, but such a shipment of non-conforming goods does not constitute an
acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an
accommodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who
is not notified of acceptance within a reasonable time may treat the offer as having lapsed before
acceptance.

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 1 and 3, Uniform Sales Act.
Changes

Completely rewritten in this and other sections of this Article.
Purposes of Changes

To make it clear that:

1. Any reasonable manner of acceptance is intended to be regarded as available unless the offeror has made
quite clear that it will not be acceptable. Former technical rules as to acceptance, such as requiring that
telegraphic offers be accepted by telegraphed acceptance, etc., are rejected and a criterion that the
acceptance be "in any manner and by any medium reasonable under the circumstances," is substituted. This
section is intended to remain flexible and its applicability to be enlarged as new media of communication
develop or as the more time-saving present day media come into general use.

2. Either shipment or a prompt promise to ship is made a proper means of acceptance of an offer looking to
current shipment. In accordance with ordinary commercial understanding the section interprets an order
looking to current shipment as allowing acceptance either by actual shipment or by a prompt promise to ship
and rejects the artificial theory that only a single mode of acceptance is normally envisaged by an offer. This is
true even though the language of the offer happens to be "ship at once" or the like. "Shipment" is here used in
the same sense as in Section 2-504; it does not include the beginning of delivery by the seller's own truck or

§ 28:2-206. OFFER AND ACCEPTANCE IN FORMATION OF CONTRACT.



by messenger. But loading on the seller's own truck might be a beginning of performance under subsection
(2).

3. The beginning of performance by an offeree can be effective as acceptance so as to bind the offeror only if
followed within a reasonable time by notice to the offeror. Such a beginning of performance must
unambiguously express the offeree's intention to engage himself. For the protection of both parties it is
essential that notice follow in due course to constitute acceptance. Nothing in this section however bars the
possibility that under the common law performance begun may have an intermediate effect of temporarily
barring revocation of the offer, or at the offeror's option, final effect in constituting acceptance.

4. Subsection (1)(b) deals with the situation where a shipment made following an order is shown by a
notification of shipment to be referable to that order but has a defect. Such a non-conforming shipment is
normally to be understood as intended to close the bargain, even though it proves to have been at the same
time a breach. However, the seller by stating that the shipment is non-conforming an is offered only as an
accommodation to the buyer keeps the shipment or notification from operating as an acceptance.

Definitional Cross References

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Notifies". Section 1-201.

"Reasonable time". Section 1-204.

Prior Codifications

1981 Ed., § 28:2-206.

1973 Ed., § 28:2-206.

(1) A definite and seasonable expression of acceptance or a written conformation which is sent within a
reasonable time operates as an acceptance even though it states terms additional to or different from
those offered or agreed upon, unless acceptance is expressly made conditional on assent to the
additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants
such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after
notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a
contract for sale although the writings of the parties do not otherwise establish a contract. In such case the
terms of the particular contract consist of those terms on which the writings of the parties agree, together
with any supplementary terms incorporated under any other provisions of this subtitle.

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 1 and 3, Uniform Sales Act.
Changes

Completely rewritten by this and other sections of this Article.
Purposes of Changes

1. This section is intended to deal with two typical situations. The one is the written confirmation, where an
agreement has been reached either orally or by informal correspondence between the parties and is followed
by one or both of the parties sending formal memoranda embodying the terms so far as agreed upon and
adding terms not discussed. The other situation is offer and acceptance, in which a wire or letter expressed
and intended as an acceptance or the closing of an agreement adds further minor suggestions or proposals
such as "ship by Tuesday," "rush," "ship draft against bill of lading inspection allowed," or the like. A frequent

§ 28:2-207. ADDITIONAL TERMS IN ACCEPTANCE OR CONFIRMATION.



example of the second situation is the exchange of printed purchase order and acceptance (sometimes called
"acknowledgment") forms. Because the forms are oriented to the thinking of the respective drafting parties,
the terms contained in them often do not correspond. Often the seller's form contains terms different from or
additional to those set forth in the buyer's form. Nevertheless, the parties proceed with the transaction.

2. Under this Article a proposed deal which in commercial understanding has in fact been closed is
recognized as a contract. Therefore, any additional matter contained in the confirmation or in the acceptance
falls within subsection (2) and must be regarded as a proposal for an added term unless the acceptance is
made conditional on the acceptance of the additional or different terms.

3. Whether or not additional or different terms will become part of the agreement depends upon the provisions
of subsection (2). If they are such as materially to alter the original bargain, they will not be included unless
expressly agreed to by the other party. If, however, they are terms which would not so change the bargain they
will be incorporated unless notice of objection to them has already been given or is given within a reasonable
time.

4. Examples of typical clauses which would normally "materially alter" the contract and so result in surprise or
hardship if incorporated without express awareness by the other party are: a clause negating such standard
warranties as that of merchantability or fitness for a particular purpose in circumstances in which either
warranty normally attaches; a clause requiring a guaranty of 90% or 100% deliveries in a case such as a
contract by cannery, where the usage of the trade allows greater quantity leeways; a clause reserving to the
seller the power to cancel upon the buyer's failure to meet any invoice when due; a clause requiring that
complaints be made in a time materially shorter than customary or reasonable.

5. Examples of clauses which involve no element of unreasonable surprise and which therefore are to be
incorporated in the contract unless notice of objection is seasonably given are: a clause setting forth and
perhaps enlarging slightly upon the seller's exemption due to supervening causes beyond his control, similar
to those covered by the provision of this Article on merchant's excuse by failure of presupposed conditions or
a clause fixing in advance any reasonable formula of proration under such circumstances; a clause fixing a
reasonable time for complaints within customary limits, or in the case of a purchase for sub-sale, providing for
inspection by the sub-purchaser; a clause providing for interest on overdue invoices or fixing the seller's
standard credit terms where they are within the range of trade practice and do not limit any credit bargained
for; a clause limiting the right of rejection for defects which fall within the customary trade tolerances for
acceptance "with adjustment" or otherwise limiting remedy in a reasonable manner (see Sections 2-718 and
2-719).

6. If no answer is received within a reasonable time after additional terms are proposed, it is both fair and
commercially sound to assume that their inclusion has been assented to. Where clauses on confirming forms
sent by both parties conflict each party must be assumed to object to a clause of the other conflicting with one
on the confirmation sent by himself. As a result the requirement that there be notice of objection which is found
in subsection (2) is satisfied and the conflicting terms do not become a part of the contract. The contract then
consists of the terms originally expressly agreed to, terms on which the confirmations agree, and terms
supplied by this Act, including subsection (2). The written confirmation is also subject to Section 2-201. Under
that section a failure to respond permits enforcement of a prior oral agreement; under this section a failure to
respond permits additional terms to become part of the agreement.

7. In many cases, as where goods are shipped, accepted and paid for before any dispute arises, there is no
question whether a contract has been made. In such cases, where the writings of the parties do not establish a
contract, it is not necessary to determine which act or document constituted the offer and which the
acceptance. See Section 2-204. The only question is what terms are included in the contract, and subsection
(3) furnishes the governing rule.

Cross References

See generally Section 2-302.

Point 5: Sections 2-513, 2-602, 2-607, 2-609, 2-612, 2-614, 2-615, 2-616, 2- 718 and 2-719.

Point 6: Sections 1-102 and 2-104.

Definitional Cross References

"Between merchants". Section 2-104.

"Contract". Section 1-201.

"Notification". Section 1-201.

"Reasonable time". Section 1-204.

"Seasonably". Section 1-204.

"Send". Section 1-201.

"Term". Section 1-201.

"Written". Section 1-201.



Prior Codifications

1981 Ed., § 28:2-207.

1973 Ed., § 28:2-207.

(1) Where the contract for sale involves repeated occasions for performance by either party with
knowledge of the nature of the performance and opportunity for objection to it by the other, any course of
performance accepted or acquiesced in without objection shall be relevant to determine the meaning of
the agreement.

(2) The express terms of the agreement and any such course of performance, as well as any course of
dealing and usage of trade, shall be construed whenever reasonable as consistent with each other, but
when such construction is unreasonable, express terms shall control course of performance and course of
performance shall control both course of dealing and usage of trade (section 28:1-205).

(3) Subject to the provisions of the next section on modification and waiver, such course of performance
shall be relevant to show a waiver or modification of any term inconsistent with such course of
performance.

(Dec. 30, 1963, 77 Stat. 644, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

No such general provision but concept of this section recognized by terms such as "course of dealing", "the
circumstances of the case," "the conduct of the parties," etc., in Uniform Sales Act.
Purposes

1. The parties themselves know best what they have meant by their words of agreement and their action under
that agreement is the best indication of what that meaning was. This section thus rounds out the set of factors
which determines the meaning of the "agreement" and therefore also of the "unless otherwise agreed"
qualification to various provisions of this Article.

2. Under this section a course of performance is always relevant to determine the meaning of the agreement.
Express mention of course of performance elsewhere in this Article carries no contrary implication when there
is a failure to refer to it in other sections.

3. Where it is difficult to determine whether a particular act merely sheds light on the meaning of the
agreement or represents a waiver of a term of the agreement, the preference is in favor of "waiver" whenever
such construction, plus the application of the provisions on the reinstatement of rights waived (see Section 2-
209), is needed to preserve the flexible character of commercial contracts and to prevent surprise or other
hardship.

4. A single occasion of conduct does not fall within the language of this section but other sections such as the
ones on silence after acceptance and failure to specify particular defects can affect the parties' rights on a
single occasion (see Sections 2-605 and 2-607).

Cross References

Point 1: Section 1-201.

Point 2: Section 2-202.

Point 3: Sections 2-209, 2-601 and 2-607.

Point 4: Sections 2-605 and 2-607.

Prior Codifications

1981 Ed., § 28:2-208.

1973 Ed., § 28:2-208.

(1) An agreement modifying a contract within this article needs no consideration to be binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be
otherwise modified or rescinded, but except as between merchants such a requirement on a form
supplied by the merchant must be separately signed by the other party.

§ 28:2-208. COURSE OF PERFORMANCE OR PRACTICAL CONSTRUCTION.

§ 28:2-209. MODIFICATION, RESCISSION AND WAIVER.



(3) The requirements of the statute of frauds section of this article (section 28:2-201) must be satisfied if
the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or
(3), it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by
reasonable notification received by the other party that strict performance will be required by any term
waived, unless the retraction would be unjust in view of a material change of position in reliance on the
waiver.

(Dec. 30, 1963, 77 Stat. 644, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, § 27(kk), 44 DCR 1271;
Mar. 24, 1998, D.C. Law 12-81, § 16(a), 45 DCR 745.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsection (1)--Compare Section 1, Uniform Written Obligations Act; Subsections (2) to (5)--none.
Purposes of Changes and New Matter

1. This section seeks to protect and make effective all necessary and desirable modifications of sales
contracts without regard to the technicalities which at present hamper such adjustments.

2. Subsection (1) provides that an agreement modifying a sales contract needs no consideration to be
binding.

However, modifications made thereunder must meet the test of good faith imposed by this Act. The effective
use of bad faith to escape performance on the original contract terms is barred, and the extortion of a
"modification" without legitimate commercial reason is ineffective as a violation of the duty of good faith. Nor
can a mere technical consideration support a modification made in bad faith.

The test of "good faith" between merchants or as against merchants includes "observance of reasonable
commercial standards of fair dealing in the trade" (Section 2-103), and may in some situations require an
objectively demonstrable reason for seeking a modification. But such matters as a market shift which makes
performance come to involve a loss may provide such a reason even though there is no such unforeseen
difficulty as would make out a legal excuse from performance under Sections 2-615 and 2-616.

3. Subsections (2) and (3) are intended to protect against false allegations of oral modifications. "Modification
or rescission" includes abandonment or other change by mutual consent, contrary to the decision in Green v.
Doniger, 300 N.Y. 238, 90 N.E.2d 56 (1949); it does not include unilateral "termination" or "cancellation" as
defined in Section 2-106.

The Statute of Frauds provisions of this Article are expressly applied to modifications by subsection (3).
Under those provisions the "delivery and acceptance" test is limited to the goods which have been accepted,
that is, to the past. "Modification" for the future cannot therefore be conjured up by oral testimony if the price
involved is $500.00 or more since such modification must be shown at least by an authenticated memo. And
since a memo is limited in its effect to the quantity of goods set forth in it there is safeguard against oral
evidence.

Subsection (2) permits the parties in effect to make their own Statute of Frauds as regards any future
modification of the contract by giving effect to a clause in a signed agreement which expressly requires any
modification to be by signed writing. But note that if a consumer is to be held to such a clause on a form
supplied by a merchant it must be separately signed.

4. Subsection (4) is intended, despite the provisions of subsections (2) and (3), to prevent contractual
provisions excluding modification except by a signed writing from limiting in other respects the legal effect of
the parties' actual later conduct. The effect of such conduct as a waiver is further regulated in subsection (5).

Cross References

Point 1: Section 1-203.

Point 2: Sections 1-201, 1-203, 2-615 and 2-616.

Point 3: Sections 2-106, 2-201 and 2-202.

Point 4: Sections 2-202 and 2-208.

Definitional Cross References

"Agreement". Section 1-201.

"Between merchants". Section 2-104.

"Contract". Section 1-201.

"Notification". Section 1-201.



"Signed". Section 1-201.

"Term". Section 1-201.

"Writing". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-209.

1973 Ed., § 28:2-209.

Legislative History of Laws

Law 11-255, the "Second Technical Amendments Act of 1996," was introduced in Council and assigned Bill
No. 11-905, which was referred to the Committee of the Whole. The Bill was adopted on first and second
readings on November 7, 1996, and December 3, 1996, respectively. Signed by the Mayor on December 24,
1996, it was assigned Act No. 11-519 and transmitted to both Houses of Congress for its review. D.C. Law
11-255 became effective on April 9, 1997.

Law 12-81, the "Technical Amendments Act of 1998," was introduced in Council and assigned Bill No. 12-
408, which was referred to the Committee of the Whole. The Bill was adopted on first and second readings on
November 4, 1997, and December 4, 1997, respectively. Signed by the Mayor on December 22, 1997, it was
assigned Act No. 12-246 and transmitted to both Houses of Congress for its review. D.C. Law 12-81 became
effective on March 24, 1998.

(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has
a substantial interest in having his original promisor perform or control the acts required by the contract.
No delegation of performance relieves the party delegating of any duty to perform or any liability for
breach.

(2) Except as otherwise provided in section 28:9-406, unless otherwise agreed all rights of either seller or
buyer can be assigned except where the assignment would materially change the duty of the other party, or
increase materially the burden or risk imposed on him by his contract, or impair materially his chance of
obtaining return performance. A right to damages for breach of the whole contract or a right arising out of
the assignor's due performance of his entire obligation can be assigned despite agreement otherwise.

(2A) The creation, attachment, perfection, or enforcement of a security interest in the seller's interest under
a contract is not a transfer that materially changes the duty of or increases materially the burden or risk
imposed on the buyer or impairs materially the buyer's chance of obtaining return performance within the
purview of subsection (2) unless, and then only to the extent that, enforcement actually results in a
delegation of material performance of the seller. Even in that event, the creation, attachment, perfection,
and enforcement of the security interest remain effective, but (a) the seller is liable to the buyer for
damages caused by the delegation to the extent that the damages could not reasonably be prevented by
the buyer; and (b) a court having jurisdiction may grant other appropriate relief, including cancellation of the
contract for sale or an injunction against enforcement of the security interest or consummation of the
enforcement.

(3) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be
construed as barring only the delegation to the assignee of the assignor's performance.

(4) An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar
general terms is an assignment of rights and unless the language or the circumstances (as in an
assignment for security) indicate the contrary, it is a delegation of performance of the duties of the
assignor and its acceptance by the assignee constitutes a promise by him to perform those duties. This
promise is enforceable by either the assignor or the other party to the original contract.

(5) The other party may treat any assignment which delegates performance as creating reasonable
grounds for insecurity and may without prejudice to his rights against the assignor demand assurances
from the assignee (section 28:2-609).

(Dec. 30, 1963, 77 Stat. 644, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, § 201(c)(2), 47 DCR
7576; Apr. 13, 2005, D.C. Law 15-354, § 39(b), 52 DCR 2638.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Generally, this section recognizes both delegation of performance and assignability as normal and

§ 28:2-210. DELEGATION OF PERFORMANCE; ASSIGNMENT OF RIGHTS.



permissible incidents of a contract for the sale of goods.

2. Delegation of performance, either in conjunction with an assignment or otherwise, is provided for by
subsection (1) where no substantial reason can be shown as to why the delegated performance will not be as
satisfactory as personal performance.

3. Under subsection (2) rights which are no longer executory such as a right to damages for breach may be
assigned although the agreement prohibits assignment. In such cases no question of delegation of any
performance is involved. Subsection (2) is subject to Section 9-406, which makes rights to payment for goods
sold ("accounts"), whether or not earned, freely alienable notwithstanding a contrary agreement or rule of law.

4. The nature of the contract or the circumstances of the case, however, may bar assignment of the contract
even where delegation of performance is not involved. This Article and this section are intended to clarify this
problem, particularly in cases dealing with output, requirement and exclusive dealing contracts. In the first
place the section on requirements and exclusive dealing removes from the construction of the original contract
most of the "personal discretion" element by substituting the reasonably objective standard of good faith
operation of the plant or business to be supplied. Secondly, the section on insecurity and assurances, which is
specifically referred to in subsection (5) of this section, frees the other party from the doubts and uncertainty
which may afflict him under an assignment of the character in question by permitting him to demand adequate
assurance of due performance without which he may suspend his own performance. Subsection (5) is not in
any was intended to limit the effect of the section on insecurity and assurances and the word "performance"
includes the giving of orders under a requirements contract. Of course, in any case where a material personal
discretion is sought to be transferred, effective assignment is barred by subsection (2).

5. Subsection (4) lays down a general rule of construction distinguishing between a normal commercial
assignment, which substitutes the assignee for the assignor both as to rights and duties, and a financing
assignment in which only the assignor's rights are transferred.

This Article takes no position on the possibility of extending some recognition or power to the original parties
to work out normal commercial readjustments of the contract in the case of financing assignments even after
the original obligor has been notified of the assignment. This question is dealt with in the Article on Secured
Transactions (Article 9).

6. Subsection (5) recognizes that the non-assigning original party has a stake in the reliability of the person
with whom he has closed the original contract, and is, therefore, entitled to due assurance that any delegated
performance will be properly forthcoming.

7. This section is not intended as a complete statement of the law of delegation and assignment but is limited
to clarifying a few points doubtful under the case law. Particularly, neither this section nor this Article touches
directly on such questions as the need or effect of notice of the assignment, the rights of successive
assignees, or any question of the form of an assignment, either as between the parties or as against any third
parties. Some of these questions are dealt with in Article 9.

Cross References

Point 3: Articles 5 and 9.

Point 4: Sections 2-306 and 2-609.

Point 5: Article 9, Sections 9-317 and 9-318.

Point 7: Article 9.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Party". Section 1-201.

"Rights". Section 1-201.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-210.

1973 Ed., § 28:2-210.

Effect of Amendments

D.C. Law 13-201, enacting a new Article 9 of the Uniform Commercial Code applicable July 1, 2001, made
conforming amendments to this section applicable upon the same date.

D.C. Law 15-354, in par. (2), substituted "section 28:9-406" for "Section 9- 406".



Legislative History of Laws

For Law 13-201, see notes following § 28:2-103.

Law 15-354, the "Technical Amendments Act of 2004", was introduced in Council and assigned Bill No. 15-
1130 which was referred to the Committee of the Whole.  The Bill was adopted on first and second readings
on December 7, 2004, and December 21, 2004, respectively.   Signed by the Mayor on February 9, 2005, it
was assigned Act No. 15-770 and transmitted to both Houses of Congress for its review.  D.C. Law 15-354
became effective on April 13, 2005.

The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in
accordance with the contract.

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 11 and 41, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

This section uses the term "obligation" in contrast to the term "duty" in order to provide for the "condition"
aspects of delivery and payment insofar as they are not modified by other sections of this Article such as
those on cure of tender. It thus replaces not only the general provisions of the Uniform Sales Act on the parties'
duties, but also the general provisions of that Act on the effect of conditions. In order to determine what is "in
accordance with the contract" under this Article usage of trade, course of dealing and performance, and the
general background of circumstances must be given due consideration in conjunction with the lay meaning of
the words used to define the scope of the conditions and duties.

Cross References

Section 1-106. See also Sections 1-205, 2-208, 2-209, 2-508, and 2-612.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Party". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-301.

1973 Ed., § 28:2-301.

(1) If the court as a matter of law finds the contract or any clause of the contract to have been
unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the
remainder of the contract without the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be
unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its
commercial setting, purpose and effect to aid the court in making the determination.

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

PART 3. GENERAL OBLIGATION AND
CONSTRUCTION OF CONTRACT.

§ 28:2-301. GENERAL OBLIGATIONS OF PARTIES.

§ 28:2-302. UNCONSCIONABLE CONTRACT OR CLAUSE.



UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. This section is intended to make it possible for the courts to police explicitly against the contracts or
clauses which they find to be unconscionable. In the past such policing has been accomplished by adverse
construction of language, by manipulation of the rules of offer and acceptance or by determinations that the
clause is contrary to public policy or to the dominant purpose of the contract. This section is intended to allow
the court to pass directly on the unconscionability of the contract or particular clause therein and to make a
conclusion of law as to its unconscionability. The basic test is whether, in the light of the general commercial
background and the commercial needs of the particular trade or case, the clauses involved are so one-sided
as to be unconscionable under the circumstances existing at the time of the making of the contract.
Subsection (2) makes it clear that it is proper for the court to hear evidence upon these questions. The
principle is one of the prevention of oppression and unfair surprise (Cf. Campbell Soup Co. v. Wentz, 172
F.2d 80, 3d Cir. 1948) and not of disturbance of allocation of risks because of superior bargaining power. The
underlying basis of this section is illustrated by the results in cases such as the following:

Kansas City Wholesale Grocery Co. v. Weber Packing Corporation, 93 Utah 414, 73 P.2d 1272 (1937),
where a clause limiting time for complaints was held inapplicable to latent defects in a shipment of catsup
which could be discovered only by microscopic analysis; Hardy v. General Motors Acceptance Corporation,
38 Ga.App. 463, 144 S.E. 327 (1928), holding that a disclaimer of warranty clause applied only to express
warranties, thus letting in a fair implied warranty; Andrews Bros. v. Singer & Co. (1934 CA) 1 K.B. 17, holding
that where a car with substantial mileage was delivered instead of a "new" car, a disclaimer of warranties,
including those "implied," left unaffected an "express obligation" on the description, even though the Sale of
Goods Act called such an implied warranty; New Prague Flouring Mill Co. v. G.A. Spears, 194 Iowa 417, 189
N.W. 815 (1922), holding that a clause permitting the seller, upon the buyer's failure to supply shipping
instructions, to cancel, ship, or allow delivery date to be indefinitely postponed 30 days at a time by the
inaction, does not indefinitely postpone the date of measuring damages for the buyer's breach, to the seller's
advantage; and Kansas Flour Mills Co. v. Dirks, 100 Kan. 376, 164 P. 273 (1917), where under a similar
clause in a rising market the court permitted the buyer to measure his damages for non-delivery at the end of
only one 30 day postponement; Green v. Arcos, Ltd. (1931 CA) 47 T.L.R. 336, where a blanket clause
prohibiting rejection of shipments by the buyer was restricted to apply to shipments where discrepancies
represented merely mercantile variations; Meyer v. Packard Cleveland Motor Co., 106 Ohio St. 328, 140 N.E.
118 (1922), in which the court held that a "waiver" of all agreements not specified did not preclude implied
warranty of fitness of a rebuilt dump truck for ordinary use as a dump truck; Austin Co. v. J. H. Tillman Co., 104
Or. 541, 209 P. 131 (1922), where a clause limiting the buyer's remedy to return was held to be applicable
only if the seller had delivered a machine needed for a construction job which reasonably met the contract
description; Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790, 59 A.L.R. 1164 (1927), refusing to allow
warranty of fitness for purpose imposed by law to be negated by clause excluding all warranties "made" by the
seller; Robert A. Munroe & Co. v. Meyer (1930) 2 K.B. 312, holding that the warranty of description overrides
a clause reading "with all faults and defects" where adulterated meat not up to the contract description was
delivered.

2. Under this section the court, in its discretion, may refuse to enforce the contract as a whole it it is
permeated by the unconscionability, or it may strike any single clause or group of clauses which are so tainted
or which are contrary to the essential purpose of the agreement, or it may simply limit unconscionable clauses
so as to avoid unconscionable results.

3. The present section is addressed to the court, and the decision is to be made by it. The commercial
evidence referred to in subsection (2) is for the court's consideration, not the jury's. Only the agreement which
results from the court's action on these matters is to be submitted to the general triers of the facts.

Definitional Cross Reference

"Contract". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-302.

1973 Ed., § 28:2-302.

Where this article allocates a risk or a burden as between the parties "unless otherwise agreed", the
agreement may not only shift the allocation but may also divide the risk or burden.

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.)

§ 28:2-303. ALLOCATION OR DIVISION OF RISKS.



HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. This section is intended to make it clear that the parties may modify or allocate "unless otherwise agreed"
risks or burdens imposed by this Article as they desire, always subject, of course, to the provisions on
unconscionability.

Compare Section 1-102(4).

2. The risk or burden may be divided by the express terms of the agreement or by the attending
circumstances, since under the definition of "agreement" in this Act the circumstances surrounding the
transaction as well as the express language used by the parties enter into the meaning and substance of the
agreement.

Cross References

Point 1: Sections 1-102, 2-302.

Point 2: Section 1-201.

Definitional Cross References

"Party". Section 1-201.

"Agreement". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-303.

1973 Ed., § 28:2-303.

(1) The price can be made payable in money or otherwise. If it is payable in whole or in part in goods each
party is a seller of the goods which he is to transfer.

(2) Even though all or part of the price is payable in an interest in realty the transfer of the goods and the
seller's obligations with reference to them are subject to this article, but not the transfer of the interest in
realty or the transferor's obligations in connection therewith.

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsections (2) and (3) of Section 9, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

1. This section corrects the phrasing of the Uniform Sales Act so as to avoid misconstruction and produce
greater accuracy in commercial result.   While it continues the essential intent and purpose of the Uniform
Sales Act it rejects any purely verbalistic construction in disregard of the underlying reason of the provisions.

2. Under subsection (1) the provisions of this Article are applicable to transactions where the "price" of goods
is payable in something other than money. This does not mean, however, that this whole Article applies
automatically and in its entirety simply because an agreed transfer of title to goods is not a gift. The basic
purposes and reasons of the Article must always be considered in determining the applicability of any of its
provisions.

3. Subsection (2) lays down the general principle that when goods are to be exchanged for realty, the
provisions of this Article apply only to those aspects of the transaction which concern the transfer of title to
goods but do not affect the transfer of the realty since the detailed regulation of various particular contracts
which fall outside the scope of this Article is left to the courts and other legislation. However, the complexities
of these situations may be such that each must be analyzed in the light of the underlying reasons in order to
determine the applicable principles. Local statutes dealing with realty are not to be lightly disregarded or

§ 28:2-304. PRICE PAYABLE IN MONEY, GOODS, REALTY, OR
OTHERWISE.



altered by language of this Article. In contrast, this Article declares definite policies in regard to certain matters
legitimately within its scope though concerned with real property situations, and in those instances the
provisions of this Article control.

Cross References

Point 1: Section 1-102.

Point 3: Sections 1-102, 1-103, 1-104 and 2-107.

Definitional Cross References

"Goods". Section 2-105.

"Money". Section 1-201.

"Party". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-304.

1973 Ed., § 28:2-304.

(1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In
such a case the price is a reasonable price at the time for delivery if:

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or

(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a
third person or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of
one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.

(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not
fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if
unable so to do must pay their reasonable value at the time of delivery and the seller must return any
portion of the price paid on account.

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 9 and 10, Uniform Sales Act.
Changes

Completely rewritten.
Purposes of Changes

1. This section applies when the price term is left open on the making of an agreement which is nevertheless
intended by the parties to be a binding agreement. This Article rejects in these instances the formula that "an
agreement to agree is unenforceable" if the case falls within subsection (1) of this section, and rejects also
defeating such agreements on the ground of "indefiniteness". Instead this Article recognizes the dominant
intention of the parties to have the deal continue to be binding upon both. As to future performance, since this
Article recognizes remedies such as cover (Section 2-712), resale (Section 2-706) and specific performance
(Section 2-716) which go beyond any mere arithmetic as between contract price and market price, there is
usually a "reasonably certain basis for granting an appropriate remedy for breach" so that the contract need
not fail for indefiniteness.

2. Under some circumstances the postponement of agreement on price will mean that no deal has really been
concluded, and this is made express in the preamble of subsection (1) ("The parties if they so intend") and in
subsection (4). Whether or not this is so is, in most cases, a question to be determined by the trier of fact.

3. Subsection (2) dealing with the situation where the price is to be fixed by one party rejects the
uncommercial idea that an agreement that the seller may fix the price means that he may fix any price he may
wish by the express qualification that the price so fixed must be fixed in good faith. Good faith includes

§ 28:2-305. OPEN PRICE TERM.



observance of reasonable commercial standards of fair dealing in the trade if the party is a merchant.
(Section 2-103). But in the normal case a "posted price" or a future seller's or buyer's "given price," "price in
effect," "market price," or the like satisfies the good faith requirement.

4. The section recognizes that there may be cases in which a particular person's judgment is not chosen
merely as a barometer or index of a fair price but is an essential condition to the parties' intent to make any
contract at all. For example, the case where a known and trusted expert is to "value" a particular painting for
which there is no market standard differs sharply from the situation where a named expert is to determine the
grade of cotton, and the difference would support a finding that in the one the parties did not intend to make a
binding agreement if that expert were unavailable whereas in the other they did so intend. Other
circumstances would of course affect the validity of such a finding.

5. Under subsection (3), wrongful interference by one party with any agreed machinery for price fixing in the
contract may be treated by the other party as a repudiation justifying cancellation, or merely as a failure to take
cooperative action thus shifting to the aggrieved party the reasonable leeway in fixing the price.

6. Throughout the entire section, the purpose is to give effect to the agreement which has been made. That
effect, however, is always conditioned by the requirement of good faith action which is made an inherent part
of all contracts within this Act. (Section 1-203).

Cross References

Point 1: Sections 2-204(3), 2-706, 2-712 and 2-716.

Point 3: Section 2-103.

Point 5: Sections 2-311 and 2-610.

Point 6: Section 1-203.

Definitional Cross References

"Agreement". Section 1-201.

"Burden of establishing". Section 1-201.

"Buyer". Section 2-103.

"Cancellation". Section 2-106.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Fault". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Receipt of goods". Section 2-103.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-305.

1973 Ed., § 28:2-305.

(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means
such actual output or requirements as may occur in good faith, except that no quantity unreasonably
disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise
comparable prior output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned
imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by
the buyer to use best efforts to promote their sale.

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.

§ 28:2-306. OUTPUT, REQUIREMENTS AND EXCLUSIVE DEALINGS.



Purposes

1. Subsection (1) of this section, in regard to output and requirements, applies to this specific problem the
general approach of this Act which requires the reading of commercial background and intent into the
language of any agreement and demands good faith in the performance of that agreement. It applies to such
contracts of nonproducing establishments such as dealers or distributors as well as to manufacturing
concerns.

2. Under this Article, a contract for output or requirements is not too indefinite since it is held to mean the
actual good faith output or requirements of the particular party. Nor does such a contract lack mutuality of
obligation since, under this section, the party who will determine quantity is required to operate his plant or
conduct his business in good faith and according to commercial standards of fair dealing in the trade so that
his output or requirements will approximate a reasonably foreseeable figure. Reasonable elasticity in the
requirements is expressly envisaged by this section and good faith variations from prior requirements are
permitted even when the variation may be such as to result in discontinuance. A shutdown by a requirements
buyer for lack of orders might be permissible when a shut-down merely to curtail losses would not. The
essential test is whether the party is acting in good faith. Similarly, a sudden expansion of the plant by which
requirements are to be measured would not be included within the scope of the contract as made but normal
expansion undertaken in good faith would be within the scope of this section. One of the factors in an
expansion situation would be whether the market price had risen greatly in a case in which the requirements
contract contained a fixed price. Reasonable variation of an extreme sort is exemplified in Southwest Natural
Gas Co. v. Oklahoma Portland Cement Co., 102 F.2d 630 (C.C.A. 10, 1939). This Article takes no position
as to whether a requirements contract is a provable claim in bankruptcy.

3. If an estimate of output or requirements is included in the agreement, no quantity unreasonably
disproportionate to it may be tendered or demanded. Any minimum or maximum set by the agreement shows
a clear limit on the intended elasticity. In similar fashion, the agreed estimate is to be regarded as a center
around which the parties intend the variation to occur.

4. When an enterprise is sold, the question may arise whether the buyer is bound by an existing output or
requirements contract. That question is outside the scope of this Article, and is to be determined on other
principles of law. Assuming that the contract continues, the output or requirements in the hands of the new
owner continue to be measured by the actual good faith output or requirements under the normal operation of
the enterprise prior to sale. The sale itself is not grounds for sudden expansion or decrease.

5. Subsection (2), on exclusive dealing, makes explicit the commercial rule embodied in this Act under which
the parties to such contracts are held to have impliedly, even when not expressly, bound themselves to use
reasonable diligence as well as good faith in their performance of the contract. Under such contracts the
exclusive agent is required, although no express commitment has been made, to use reasonable effort and
due diligence in the expansion of the market or the promotion of the product, as the case may be. The
principal is expected under such a contract to refrain from supplying any other dealer or agent within the
exclusive territory. An exclusive dealing agreement brings into play all of the good faith aspects of the output
and requirement problems of subsection (1). It also raises questions of insecurity and right to adequate
assurance under this Article.

Cross References

Point 4: Section 2-210.

Point 5: Sections 1-203 and 2-609.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Good faith". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Term". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-306.

1973 Ed., § 28:2-306.

§ 28:2-307. DELIVERY IN SINGLE LOT OR SEVERAL LOTS.



Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery
and payment is due only on such tender but where the circumstances give either party the right to make or
demand delivery in lots the price if it can be apportioned may be demanded for each lot.

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 45(1), Uniform Sales Act.
Changes

Rewritten and expanded.
Purposes of Changes

1. This section applies where the parties have not specifically agreed whether delivery and payment are to be
by lots and generally continues the essential intent of original Act, Section 45(1) by assuming that the parties
intended delivery to be in a single lot.

2. Where the actual agreement or the circumstances do not indicate otherwise, delivery in lots is not permitted
under this section and the buyer is properly entitled to reject for a deficiency in the tender, subject to any
privilege in the seller to cure the tender.

3. The "but" clause of this section goes to the case in which it is not commercially feasible to deliver or to
receive the goods in a single lot as for example, where a contract calls for the shipment of ten carloads of coal
and only three cars are available at a given time. Similarly, in a contract involving brick necessary to build a
building the buyer's storage space may be limited so that it would be impossible to receive the entire amount
of brick at once, or it may be necessary to assemble the goods as in the case of cattle on the range, or to
mine them.

In such cases, a partial delivery is not subject to rejection for the defect in quantity alone, if the circumstances
do not indicate a repudiation or default by the seller as to the expected balance or do not give the buyer
ground for suspending his performance because of insecurity under the provisions of Section 2-609.
However, in such cases the undelivered balance of goods under the contract must be forthcoming within a
reasonable time and in a reasonable manner according to the policy of Section 2-503 on manner of tender of
delivery. This is reinforced by the express provisions of Section 2-608 that if a lot has been accepted on the
reasonable assumption that its nonconformity will be cured, the acceptance may be revoked if the cure does
not seasonably occur. The section rejects the rule of Kelly Construction Co. v. Hackensack Brick Co., 91
N.J.L. 585, 103 A. 471, 2 A.L.R. 685 (1918) and approves the result in Lynn M. Ranger, Inc. v. Gildersleeve,
106 Conn. 372, 138 A. 142 (1927) in which a contract was made for six carloads of coal then rolling from the
mines and consigned to the seller but the seller agreed to divert the carloads to the buyer as soon as the car
numbers became known to him. He arranged a diversion of two cars and then notified the buyer who then
repudiated the contract. The seller was held to be entitled to his full remedy for the two cars diverted because
simultaneous delivery of all of the cars was not contemplated by either party.

4. Where the circumstances indicate that a party has a right to delivery in lots, the price may be demanded for
each lot if it is apportionable.

Cross References

Point 1: Section 1-201.

Point 2: Sections 2-508 and 2-601.

Point 3: Sections 2-503, 2-608 and 2-609.

Definitional Cross References

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Lot". Section 2-105.

"Party". Section 1-201.

"Rights". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-307.

1973 Ed., § 28:2-307.

§ 28:2-308. ABSENCE OF SPECIFIED PLACE FOR DELIVERY.



Unless otherwise agreed:

(a) the place for delivery of goods is the seller's place of business or if he has none his residence; but

(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of
contracting are in some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through customary banking channels.

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Paragraphs (a) and (b)--Section 43(1), Uniform Sales Act; Paragraph (c)--none.
Changes

Slight modification in language.
Purposes of Changes and New Matter

1. Paragraphs (a) and (b) provide for those noncommercial sales and for those occasional commercial sales
where no place or means of delivery has been agreed upon by the parties. Where delivery by carrier is
"required or authorized by the agreement", the seller's duties as to delivery of the goods are governed not by
this section but by Section 2-504.

2. Under paragraph (b) when the identified goods contracted for are known to both parties to be in some
location other than the seller's place of business or residence, the parties are presumed to have intended that
place to be the place of delivery. This paragraph also applies (unless, as would be normal, the circumstances
show that delivery by way of documents is intended) to a bulk of goods in the possession of a bailee. In such a
case, however, the seller has the additional obligation to procure the acknowledgment by the bailee of the
buyer's right to possession.

3. Where "customary banking channels" call only for due notification by the banker that the documents are on
hand, leaving the buyer himself to see to the physical receipt of the goods, tender at the buyer's address is not
required under paragraph (c). But that paragraph merely eliminates the possibility of a default by the seller if
"customary banking channels" have been properly used in giving notice to the buyer. Where the bank has
purchased a draft accompanied by documents or has undertaken its collection on behalf of the seller, Part 5 of
Article 4 spells out its duties and relations to its customer. Where the documents move forward under a letter
of credit the Article on Letters of Credit spells out the duties and relations between the bank, the seller and the
buyer.

4. The rules of this section apply only "unless otherwise agreed." The surrounding circumstances, usage of
trade, course of dealing and course of performance, as well as the express language of the parties, may
constitute an "otherwise agreement".

Cross References

Point 1: Sections 2-504 and 2-505.

Point 2: Section 2-503.

Point 3: Section 2-512, Articles 4, Part 5, and 5.

Definitional Cross References

"Contract for sale". Section 2-106.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-308.

1973 Ed., § 28:2-308.

§ 28:2-309. ABSENCE OF SPECIFIC TIME PROVISIONS; NOTICE OF
TERMINATION.



(1) The time for shipment or delivery or any other action under a contract if not provided in this article or
agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a
reasonable time but unless otherwise agreed may be terminated at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event requires that
reasonable notification be received by the other party and an agreement dispensing with notification is
invalid if its operation would be unconscionable.

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsection (1)--see Sections 43(2), 45(2), 47(1) and 48, Uniform Sales Act, for policy continued under this
Article; Subsection (2)--none; Subsection (3)--none.
Changes

Completely different in scope.
Purposes of Changes and New Matter

1. Subsection (1) requires that all actions taken under a sales contract must be taken within a reasonable time
where no time has been agreed upon. The reasonable time under this provision turns on the criteria as to
"reasonable time" and on good faith and commercial standards set forth in Sections 1- 203, 1-204 and 2-103.
It thus depends upon what constitutes acceptable commercial conduct in view of the nature, purpose and
circumstances of the action to be taken. Agreement as to a definite time, however, may be found in a term
implied from the contractual circumstances, usage of trade or course of dealing or performance as well as in
an express term. Such cases fall outside of this subsection since in them the time for action is "agreed" by
usage.

2. The time for payment, where not agreed upon, is related to the time for delivery; the particular problems
which arise in connection with determining the appropriate time of payment and the time for any inspection
before payment which is both allowed by law and demanded by the buyer are covered in Section 2-513.

3. The facts in regard to shipment and delivery differ so widely as to make detailed provision for them in the
text of this Article impracticable. The applicable principles, however, make it clear that surprise is to be
avoided, good faith judgment is to be protected, and notice or negotiation to reduce the uncertainty to
certainty is to be favored.

4. When the time for delivery is left open, unreasonably early offers of or demands for delivery are intended to
be read under this Article as expressions of desire or intention, requesting the assent or acquiescence of the
other party, not as final positions which may amount without more to breach or to create breach by the other
side. See Sections 2-207 and 2-609.

5. The obligation of good faith under this Act requires reasonable notification before a contract may be treated
as breached because a reasonable time for delivery or demand has expired. This operates both in the case
of a contract originally indefinite as to time and of one subsequently made indefinite by waiver.

When both parties let an originally reasonable time go by in silence, the course of conduct under the contract
may be viewed as enlarging the reasonable time for tender or demand of performance. The contract may be
terminated by abandonment.

6. Parties to a contract are not required in giving reasonable notification to fix, at peril of breach, a time which
is in fact reasonable in the unforeseeable judgment of a later trier of fact. Effective communication of a
proposed time limit calls for a response, so that failure to reply will make out acquiescence. Where objection
is made, however, or if the demand is merely for information as to when goods will be delivered or will be
ordered out, demand for assurances on the ground of insecurity may be made under this Article pending
further negotiations. Only when a party insists on undue delay or on rejection of the other party's reasonable
proposal is there a question of flat breach under the present section.

7. Subsection (2) applies a commercially reasonable view to resolve the conflict which has arisen in the cases
as to contracts of indefinite duration. The "reasonable time" of duration appropriate to a given arrangement is
limited by the circumstances. When the arrangement has been carried on by the parties over the years, the
"reasonable time" can continue indefinitely and the contract will not terminate until notice.

8. Subsection (3) recognizes that the application of principles of good faith and sound commercial practice
normally call for such notification of the termination of a going contract relationship as will give the other party
reasonable time to seek a substitute arrangement. An agreement dispensing with notification or limiting the
time for the seeking of a substitute arrangement is, of course, valid under this subsection unless the results of
putting it into operation would be the creation of an unconscionable state of affairs.

9. Justifiable cancellation for breach is a remedy for breach and is not the kind of termination covered by the



present subsection.

10. The requirement of notification is dispensed with where the contract provides for termination on the
happening of an "agreed event." "Event" is a term chosen here to contrast with "option" or the like.

Cross References

Point 1: Sections 1-203, 1-204 and 2-103.

Point 2: Sections 2-320, 2-321, 2-504, and 2-511 through 2-514.

Point 5: Section 1-203.

Point 6: Section 2-609.

Point 7: Section 2-204.

Point 9: Sections 2-106, 2-318, 2-610 and 2-703.

Definitional Cross References

"Agreement". Section 1-201.

"Contract". Section 1-201.

"Notification". Section 1-201.

"Party". Section 1-201.

"Reasonable time". Section 1-204.

"Termination". Section 2-106.

Prior Codifications

1981 Ed., § 28:2-309.

1973 Ed., § 28:2-309.

Unless otherwise agreed:

(a) payment is due at the time and place at which the buyer is to receive the goods even though the
place of shipment is the place of delivery; and

(b) if the seller is authorized to send the goods he may ship them under reservation, and may tender
the documents of title, but the buyer may inspect the goods after their arrival before payment is due
unless such inspection is inconsistent with the terms of the contract (section 28:2-513); and

(c) if delivery is authorized and made by way of documents of title otherwise than by paragraph (b) then
payment is due at the time and place at which the buyer is to receive the documents regardless of
where the goods are to be received; and

(d) where the seller is required or authorized to ship the goods on credit the credit period runs from the
time of shipment but post-dating the invoice or delaying its dispatch will correspondingly delay the
starting of the credit period.

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 42 and 47(2), Uniform Sales Act.
Changes

Completely rewritten in this and other sections.
Purposes of Changes

This section is drawn to reflect modern business methods of dealing at a distance rather than face to face.
Thus:

1. Paragraph (a) provides that payment is due at the time and place "the buyer is to receive the goods" rather
than at the point of delivery except in documentary shipment cases (paragraph (c) ). This grants an opportunity
for the exercise by the buyer of his preliminary right to inspect before paying even though under the delivery
term the risk of loss may have previously passed to him or the running of the credit period has already started.

2. Paragraph (b) while providing for inspection by the buyer before he pays, protects the seller. He is not

§ 28:2-310. OPEN TIME FOR PAYMENT OR RUNNING OF CREDIT;
AUTHORITY TO SHIP UNDER RESERVATION.



required to give up possession of the goods until he has received payment, where no credit has been
contemplated by the parties. The seller may collect through a bank by a sight draft against an order bill of
lading "hold until arrival; inspection allowed." The obligations of the bank under such a provision are set forth
in Part 5 of Article 4. In the absence of a credit term, the seller is permitted to ship under reservation and if he
does payment is then due where and when the buyer is to receive the documents.

3. Unless otherwise agreed, the place for the receipt of the documents and payment is the buyer's city but the
time for payment is only after arrival of the goods, since under paragraph (b), and Sections 2-512 and 2-513
the buyer is under no duty to pay prior to inspection.

4. Where the mode of shipment is such that goods must be unloaded immediately upon arrival, too rapidly to
permit adequate inspection before receipt, the seller must be guided by the provisions of this Article on
inspection which provide that if the seller wishes to demand payment before inspection, he must put an
appropriate term into the contract. Even requiring payment against documents will not of itself have this
desired result if the documents are to be held until the arrival of the goods. But under (b) and (c) if the terms
are C.I.F., C.O.D., or cash against documents payment may be due before inspection.

5. Paragraph (d) states the common commercial understanding that an agreed credit period runs from the
time of shipment or from that dating of the invoice which is commonly recognized as a representation of the
time of shipment. The provision concerning any delay in sending forth the invoice is included because such
conduct results in depriving the buyer of his full notice and warning as to when he must be prepared to pay.

Cross References

Generally: Part 5.

Point 1: Section 2-509.

Point 2: Sections 2-505, 2-511, 2-512, 2-513 and Article 4.

Point 3: Sections 2-308(b), 2-512 and 2-513.

Point 4: Section 2-513(3)(b).

Definitional Cross References

"Buyer". Section 2-103.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Receipt of goods". Section 2-103.

"Seller". Section 2-103.

"Send". Section 1-201.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-310.

1973 Ed., § 28:2-310.

(1) An agreement for sale which is otherwise sufficiently definite (subsection (3) of section 28:2-204) to be
a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one of
the parties. Any such specification must be made in good faith and within limits set by commercial
reasonableness.

(2) Unless otherwise agreed specifications relating to assortment of the goods are at the buyer's option
and except as otherwise provided in subsections (1) (c) and (3) of section 28:2-319 specifications or
arrangements relating to shipment are at the seller's option.

(3) Where such specification would materially affect the other party's performance but is not seasonably
made or where one party's cooperation is necessary to the agreed performance of the other but is not
seasonably forthcoming, the other party in addition to all other remedies:

(a) is excused for any resulting delay in his own performance; and

(b) may also either proceed to perform in any reasonable manner or after the time for a material part of
his own performance treat the failure to specify or to cooperate as a breach by failure to deliver or
accept the goods.

(Dec. 30, 1963, 77 Stat. 647, Pub. L. 88-243, § 1.)

§ 28:2-311. OPTIONS AND COOPERATION RESPECTING PERFORMANCE.



HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Subsection (1) permits the parties to leave certain detailed particulars of performance to be filled in by
either of them without running the risk of having the contract invalidated for indefiniteness. The party to whom
the agreement gives power to specify the missing details is required to exercise good faith and to act in
accordance with commercial standards so that there is no surprise and the range of permissible variation is
limited by what is commercially reasonable. The "agreement" which permits one party so to specify may be
found as well in a course of dealing, usage of trade, or implication from circumstances as in explicit language
used by the parties.

2. Options as to assortment of goods or shipping arrangements are specifically reserved to the buyer and
seller respectively under subsection (2) where no other arrangement has been made. This section rejects the
test which mechanically and without regard to usage or the purpose of the option gave the option to the party
"first under a duty to move" and applies instead a standard commercial interpretation to these circumstances.
The "unless otherwise agreed" provision of this subsection covers not only express terms but the background
and circumstances which enter into the agreement.

3. Subsection (3) applies when the exercise of an option or cooperation by one party is necessary to or
materially affects the other party's performance, but it is not seasonably forthcoming; the subsection relieves
the other party from the necessity for performance or excuses his delay in performance as the case may be.
The contract-keeping party may at his option under this subsection proceed to perform in any commercially
reasonable manner rather than wait. In addition to the special remedies provided, this subsection also
reserves "all other remedies". The remedy of particular importance in this connection is that provided for
insecurity. Request may also be made pursuant to the obligation of good faith for a reasonable indication of
the time and manner of performance for which a party is to hold himself ready.

4. The remedy provided in subsection (3) is one which does not operate in the situation which falls within the
scope of Section 2-614 on substituted performance. Where the failure to cooperate results from
circumstances set forth in that Section, the other party is under a duty to proffer or demand (as the case may
be) substitute performance as a condition to claiming rights against the noncooperating party.

Cross References

Point 1: Sections 1-201, 2-204 and 1-203.

Point 3: Sections 1-203 and 2-609.

Point 4: Section 2-614.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-311.

1973 Ed., § 28:2-311.

(1) Subject to subsection (2) there is in a contract for sale a warranty by the seller that:

(a) the title conveyed shall be good, and its transfer rightful; and

(b) the goods shall be delivered free from any security interest or other lien or encumbrance of which
the buyer at the time of contracting has no knowledge.

§ 28:2-312. WARRANTY OF TITLE AND AGAINST INFRINGEMENT;
BUYER'S OBLIGATION AGAINST INFRINGEMENT.



(2) A warranty under subsection (1) will be excluded or modified only by specific language or by
circumstances which give the buyer reason to know that the person selling does not claim title in himself or
that he is purporting to sell only such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind warrants that
the goods shall be delivered free of the rightful claim of any third person by way of infringement or the like
but a buyer who furnishes specifications to the seller must hold the seller harmless against any such claim
which arises out of compliance with the specifications.

(Dec. 30, 1963, 77 Stat. 647, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 13, Uniform Sales Act.
Changes

Completely rewritten, the provisions concerning infringement being new.
Purposes of Changes

1. Subsection (1) makes provision for a buyer's basic needs in respect to a title which he in good faith expects
to acquire by his purchase, namely, that he receive a good, clean title transferred to him also in a rightful
manner so that he will not be exposed to a lawsuit in order to protect it.

The warranty extends to a buyer whether or not the seller was in possession of the goods at the time the sale
or contract to sell was made.

The warranty of quiet possession is abolished. Disturbance of quiet possession, although not mentioned
specifically, is one way, among many, in which the breach of the warranty of title may be established.

The "knowledge" referred to in subsection 1(b) is actual knowledge as distinct from notice.

2. The provisions of this Article requiring notification to the seller within a reasonable time after the buyer's
discovery of a breach apply to notice of a breach of the warranty of title, where the seller's breach was
innocent. However, if the seller's breach was in bad faith he cannot be permitted to claim that he has been
misled or prejudiced by the delay in giving notice. In such case the "reasonable" time for notice should receive
a very liberal interpretation. Whether the breach by the seller is in good or bad faith Section 2-725 provides
that the cause of action accrues when the breach occurs. Under the provisions of that section the breach of the
warranty of good title occurs when tender of delivery is made since the warranty is not one which extends to
"future performance of the goods."

3. When the goods are part of the seller's normal stock and are sold in his normal course of business, it is his
duty to see that no claim of infringement of a patent or trademark by a third party will mar the buyer's title. A
sale by a person other than a dealer, however, raises no implication in its circumstances of such a warranty.
Nor is there such an implication when the buyer orders goods to be assembled, prepared or manufactured on
his own specifications. If, in such a case, the resulting product infringes a patent or trademark, the liability will
run from buyer to seller. There is, under such circumstances, a tacit representation on the part of the buyer that
the seller will be safe in manufacturing according to the specifications, and the buyer is under an obligation in
good faith to indemnify him for any loss suffered.

4. This section rejects the cases which recognize the principle that infringements violate the warranty of title
but deny the buyer a remedy unless he has been expressly prevented from using the goods. Under this Article
"eviction" is not a necessary condition to the buyer's remedy since the buyer's remedy arises immediately
upon receipt of notice of infringement; it is merely one way of establishing the fact of breach.

5. Subsection (2) recognizes that sales by sheriffs, executors, certain foreclosing lienors and persons similarly
situated may so out of the ordinary commercial course that their peculiar character is immediately apparent to
the buyer and therefore no personal obligation is imposed upon the seller who is purporting to sell only an
unknown or limited right. This subsection does not touch upon and leaves open all questions of restitution
arising in such cases, when a unique article so sold is reclaimed by a third party as the rightful owner.

Foreclosure sales under Article 9 are another matter. Section 9-610 provides that a disposition of collateral
under that section includes warranties such as those imposed by this section on a voluntary disposition of
property of the kind involved. Consequently, unless properly excluded under subsection (2) or under the
special provisions for exclusion in Section 9-610, a disposition under Section 9-610 of collateral consisting of
goods includes the warranties imposed by subsection (1) and, if applicable, subsection (3).

6. The warranty of subsection (1) is not designated as an "implied" warranty, and hence is not subject to
Section 2-316(3). Disclaimer of the warranty of title is governed instead by subsection (2), which requires
either specific language or the described circumstances.

Cross References

Point 1: Section 2-403.



Point 2: Sections 2-607 and 2-725.

Point 3: Section 1-203.

Point 4: Sections 2-609 and 2-725.

Point 6: Section 2-316.

Definitional Cross References

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Person". Section 1-201.

"Right". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-312.

1973 Ed., § 28:2-312.

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and
becomes part of the basis of the bargain creates an express warranty that the goods shall conform to
the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express
warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an express warranty
that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as
"warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely
of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of
the goods does not create a warranty.

(Dec. 30, 1963, 77 Stat. 647, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 12, 14 and 16, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To consolidate and systematize basic principles with the result that:

1. "Express" warranties rest on "dickered" aspects of the individual bargain, and go so clearly to the essence
of that bargain that words of disclaimer in a form are repugnant to the basic dickered terms. "Implied"
warranties rest so clearly on a common factual situation or set of conditions that no particular language or
action is necessary to evidence them and they will arise in such a situation unless unmistakably negated.

This section reverts to the older case law insofar as the warranties of description and sample are designated
"express" rather than "implied".

2. Although this section is limited in its scope and direct purpose to warranties made by the seller to the buyer
as part of a contract for sale, the warranty sections of this Article are not designed in any way to disturb those
lines of case law growth which have recognized that warranties need not be confined either to sales contracts
or to the direct parties to such a contract. They may arise in other appropriate circumstances such as in the
case of bailments for hire, whether such bailment is itself the main contract or is merely a supplying of
containers under a contract for the sale of their contents. The provisions of Section 2-318 on third party
beneficiaries expressly recognize this case law development within one particular area. Beyond that, the

§ 28:2-313. EXPRESS WARRANTIES BY AFFIRMATION, PROMISE,
DESCRIPTION, SAMPLE.



matter is left to the case law with the intention that the policies of this Act may offer useful guidance in dealing
with further cases as they arise.

3. The present section deals with affirmations of fact by the seller, descriptions of the goods or exhibitions of
samples, exactly as any other part of a negotiation which ends in a contract is dealt with. No specific intention
to make a warranty is necessary if any of these factors is made part of the basis of the bargain. In actual
practice affirmations of fact made by the seller about the goods during a bargain are regarded as part of the
description of those goods; hence no particular reliance on such statements need be shown in order to weave
them into the fabric of the agreement. Rather, any fact which is to take such affirmations, once made, out of
the agreement requires clear affirmative proof. The issue normally is one of fact.

4. In view of the principle that the whole purpose of the law of warranty is to determine what it is that the seller
has in essence agreed to sell, the policy is adopted of those cases which refuse except in unusual
circumstances to recognize a material deletion of the seller's obligation. Thus, a contract is normally a contract
for a sale of something describable and described. A clause generally disclaiming "all warranties, express or
implied" cannot reduce the seller's obligation with respect to such description and therefore cannot be given
literal effect under Section 2-316.

This is not intended to mean that the parties, if they consciously desire, cannot make their own bargain as they
wish. But in determining what they have agreed upon good faith is a factor and consideration should be
§given to the fact that the probability is small that a real price is intended to be exchanged for a pseudo-
obligation.

5. Paragraph (1)(b) makes specific some of the principles set forth above when a description of the goods is
given by the seller.

A description need not be by words. Technical specifications, blueprints and the like can afford more exact
description than mere language and if made part of the basis of the bargain goods must conform with them.
Past deliveries may set the description of quality, either expressly or impliedly by course of dealing. Of course,
all descriptions by merchants must be read against the applicable trade usages with the general rules as to
merchantability resolving any doubts.

6. The basic situation as to statements affecting the true essence of the bargain is no different when a sample
or model is involved in the transaction. This section includes both a "sample" actually drawn from the bulk of
goods which is the subject matter of the sale, and a "model" which is offered for inspection when the subject
matter is not at hand and which has not been drawn from the bulk of the goods.

Although the underlying principles are unchanged, the facts are often ambiguous when something is shown as
illustrative, rather than as a straight sample. In general, the presumption is that any sample or model just as
any affirmation of fact is intended to become a basis of the bargain. But there is no escape from the question
of fact. When the seller exhibits a sample purporting to be drawn from an existing bulk, good faith of course
requires that the sample be fairly drawn. But in mercantile experience the mere exhibition of a "sample" does
not of itself show whether it is merely intended to "suggest" or to "be" the character of the subject-matter of the
contract. The question is whether the seller has so acted with reference to the sample as to make him
responsible that the whole shall have at least the values shown by it. The circumstances aid in answering this
question. If the sample has been drawn from an existing bulk, it must be regarded as describing values of the
goods contracted for unless it is accompanied by an unmistakable denial of such responsibility. If, on the other
hand, a model of merchandise not on hand is offered, the mercantile presumption that it has become a literal
description of the subject matter is not so strong, and particularly so if modification on the buyer's initiative
impairs any feature of the model.

7. The precise time when words of description or affirmation are made or samples are shown is not material.
The sole question is whether the language or samples or models are fairly to be regarded as part of the
contract. If language is used after the closing of the deal (as when the buyer when taking delivery asks and
receives an additional assurance), the warranty becomes a modification, and need not be supported by
consideration if it is otherwise reasonable and in order (Section 2-209).

8. Concerning affirmations of value or a seller's opinion or commendation under subsection (2), the basic
question remains the same: What statements of the seller have in the circumstances and in objective
judgment become part of the basis of the bargain? As indicated above, all of the statements of the seller do
so unless good reason is shown to the contrary. The provisions of subsection (2) are included, however, since
common experience discloses that some statements or predictions cannot fairly be viewed as entering into
the bargain. Even as to false statements of value, however, the possibility is left open that a remedy may be
provided by the law relating to fraud or misrepresentation.

Cross References

Point 1: Section 2-316.

Point 2: Sections 1-102(3) and 2-318.

Point 3: Section 2-316(2)(b).

Point 4: Section 2-316.

Point 5: Sections 1-205(4) and 2-314.



Point 6: Section 2-316.

Point 7: Section 2-209.

Point 8. Section 1-103.

Definitional Cross References

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-313.

1973 Ed., § 28:2-313.

(1) Unless excluded or modified (section 28:2-316), a warranty that the goods shall be merchantable is
implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this
section the serving for value of food or drink to be consumed either on the premises or elsewhere is a
sale.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the description; and

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each
unit and among all units involved; and

(e) are adequately contained, packaged, and labeled as the agreement may require; and

(f) conform to the promises or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (section 28:2-316), or implied warranties may arise from course of
dealing or usage of trade.

(Dec. 30, 1963, 77 Stat. 648, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 15(2), Uniform Sales Act.
Changes

Completely rewritten.
Purposes of Changes

This section, drawn in view of the steadily developing case law on the subject, is intended to make it clear that:

1. The seller's obligation applies to present sales as well as to contracts to sell subject to the effects of any
examination of specific goods. (Subsection (2) of Section 2-316). Also, the warranty of merchantability
applies to sales for use as well as to sales for resale.

2. The question when the warranty is imposed turns basically on the meaning of the terms of the agreement as
recognized in the trade. Goods delivered under an agreement made by a merchant in a given line of trade
must be of a quality comparable to that generally acceptable in that line of trade under the description or other
designation of the goods used in the agreement. The responsibility imposed rests on any merchant-seller, and
the absence of the words "grower or manufacturer or not" which appeared in Section 15(2) of the Uniform
Sales Act does not restrict the applicability of this section.

3. A specific designation of goods by the buyer does not exclude the seller's obligation that they be fit for the
general purposes appropriate to such goods. A contract for the sale of second-hand goods, however, involves
only such obligation as is appropriate to such goods for that is their contract description. A person making an
isolated sale of goods is not a "merchant" within the meaning of the full scope of this section and, thus, no
warranty of merchantability would apply. His knowledge of any defects not apparent on inspection would,
however, without need for express agreement and in keeping with the underlying reason of the present section

§ 28:2-314. IMPLIED WARRANTY: MERCHANTABILITY; USAGE OF TRADE.



and the provisions on good faith, impose an obligation that known material but hidden defects be fully
disclosed.

4. Although a seller may not be a "merchant" as to the goods in question, if he states generally that they are
"guaranteed" the provisions of this section may furnish a guide to the content of the resulting express warranty.
This has particular significance in the case of second-hand sales, and has further significance in limiting the
effect of fine-print disclaimer clauses where their effect would be inconsistent with large-print assertions of
"guarantee".

5. The second sentence of subsection (1) covers the warranty with respect to food and drink. Serving food or
drink for value is a sale, whether to be consumed on the premises or elsewhere. Cases to the contrary are
rejected. The principal warranty is that stated in subsections (1) and (2)(c) of this section.

6. Subsection (2) does not purport to exhaust the meaning of "merchantable" not to negate any of its attributes
not specifically mentioned in the text of the statute, but arising by usage of trade or through case law. The
language used is "must be at least such as ...," and the intention is to leave open other possible attributes of
merchantability.

7. Paragraphs (a) and (b) of subsection (2) are to be read together. Both refer, as indicated above, to the
standards of that line of the trade which fits the transaction and the seller's business. "Fair average" is a term
directly appropriate to agricultural bulk products and means goods centering around the middle belt of quality,
not the least or the worst that can be understood in the particular trade by the designation, but such as can
pass "without objection." Of course a fair percentage of the least is permissible but the goods are not "fair
average" if they are all of the least or worst quality possible under the description. In cases of doubt as to what
quality is intended, the price at which a merchant closes a contract is an excellent index of the nature and
scope of his obligation under the present section.

8. Fitness for the ordinary purposes for which goods of the type are used is a fundamental concept of the
present section and is covered in paragraph (c). As stated above, merchantability is also a part of the
obligation owing to the purchaser for use. Correspondingly, protection, under this aspect of the warranty, of the
person buying for resale to the ultimate consumer is equally necessary, and merchantable goods must
therefore be "honestly" resalable in the normal course of business because they are what they purport to be.

9. Paragraph (d) on evenness of kind, quality and quantity follows case law. But precautionary language has
been added as a reminder of the frequent usages of trade which permit substantial variations both with and
without an allowance or an obligation to replace the varying units.

10. Paragraph (e) applies only where the nature of the goods and of the transaction require a certain type of
container, package or label.   Paragraph (f) applies, on the other hand, wherever there is a label or container
on which representations are made, even though the original contract, either by express terms or usage of
trade, may not have required either the labelling or the representation.  This follows from the general obligation
of good faith which requires that a buyer should not be placed in the position of reselling or using goods
delivered under false representations appearing on the package or container.  No problem of extra
consideration arises in this connection since, under this Article, an obligation is imposed by the original
contract not to deliver mislabeled articles, and the obligation is imposed where mercantile good faith so
requires and without reference to the doctrine of consideration.

11. Exclusion or modification of the warranty of merchantability, or of any part of it, is dealt with in the section
to which the text of the present section makes explicit precautionary references. That section must be read
with particular reference to its subsection (4) on limitation of remedies. The warranty of merchantability,
wherever it is normal, is so commonly taken for granted that its exclusion from the contract is a matter
threatening surprise and therefore requiring special precaution.

12. Subsection (3) is to make explicit that usage of trade and course of dealing can create warranties and that
they are implied rather than express warranties and thus subject to exclusion or modification under Section 2-
316. A typical instance would be the obligation to provide pedigree papers to evidence conformity of the
animal to the contract in the case of a pedigreed dog or blooded bull.

13. In an action based on breach of warranty, it is of course necessary to show not only the existence of the
warranty but the fact that the warranty was broken and that the breach of the warranty was the proximate cause
of the loss sustained. In such an action an affirmative showing by the seller that the loss resulted from some
action or event following his own delivery of the goods can operate as a defense. Equally, evidence indicating
that the seller exercised care in the manufacture, processing or selection of the goods is relevant to the issue
of whether the warranty was in fact broken. Action by the buyer following an examination of the goods which
ought to have indicated the defect complained of can be shown as matter bearing on whether the breach itself
was the cause of the injury.

Cross References

Point 1: Section 2-316.

Point 3: Sections 1-203 and 2-104.

Point 5: Section 2-315.

Point 11: Section 2-316.



Point 12: Sections 1-201, 1-205 and 2-316.

Definitional Cross References

"Agreement". Section 1-201.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-314.

1973 Ed., § 28:2-314.

Where the seller at the time of contracting has reason to know any particular purpose for which the goods
are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods,
there is unless excluded or modified under the next section an implied warranty that the goods shall be fit
for such purpose.

(Dec. 30, 1963, 77 Stat. 648, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 15 (1), (4), (5), Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

1. Whether or not this warranty arises in any individual case is basically a question of fact to be determined by
the circumstances of the contracting. Under this section the buyer need not bring home to the seller actual
knowledge of the particular purpose for which the goods are intended or of his reliance on the seller's skill and
judgment, if the circumstances are such that the seller has reason to realize the purpose intended or that the
reliance exists. The buyer, of course, must actually be relying on the seller.

2. A "particular purpose" differs from the ordinary purpose for which the goods are used in that it envisages a
specific use by the buyer which is peculiar to the nature of his business whereas the ordinary purposes for
which goods are used are those envisaged in the concept of merchantability and go to uses which are
customarily made of the goods in question. For example, shoes are generally used for the purpose of walking
upon ordinary ground, but a seller may know that a particular pair was selected to be used for climbing
mountains.

A contract may of course include both a warranty of merchantability and one of fitness for a particular purpose.

The provisions of this Article on the cumulation and conflict of express and implied warranties must be
considered on the question of inconsistency between or among warranties. In such a case any question of fact
as to which warranty was intended by the parties to apply must be resolved in favor of the warranty of fitness
for particular purpose as against all other warranties except where the buyer has taken upon himself the
responsibility of furnishing the technical specifications.

3. In connection with the warranty of fitness for a particular purpose the provisions of this Article on the
allocation or division of risks are particularly applicable in any transaction in which the purpose for which the
goods are to be used combines requirements both as to the quality of the goods themselves and compliance
with certain laws or regulations. How the risks are divided is a question of fact to be determined, where not
expressly contained in the agreement, from the circumstances of contracting, usage of trade, course of
performance and the like, matters which may constitute the "otherwise agreement" of the parties by which they
may divide the risk or burden.

4. The absence from this section of the language used in the Uniform Sales Act in referring to the seller,
"whether he be the grower or manufacturer or not," is not intended to impose any requirement that the seller
be a grower or manufacturer. Although normally the warranty will arise only where the seller is a merchant with
the appropriate "skill or judgment," it can arise as to nonmerchants where this is justified by the particular
circumstances.

§ 28:2-315. IMPLIED WARRANTY: FITNESS FOR PARTICULAR PURPOSE.



5. The elimination of the "patent or other trade name" exception constitutes the major extension of the warranty
of fitness which has been made by the cases and continued in this Article. Under the present section the
existence of a patent or other trade name and the designation of the article by that name, or indeed in any
other definite manner, is only one of the facts to be considered on the question of whether the buyer actually
relied on the seller, but it is not of itself decisive of the issue. If the buyer himself is insisting on a particular
brand he is not relying on the seller's skill and judgment and so no warranty results. But the mere fact that the
article purchased has a particular patent or trade name is not sufficient to indicate nonreliance if the article
has been recommended by the seller as adequate for the buyer's purposes.

6. The specific reference forward in the present section to the following section on exclusion or modification of
warranties is to call attention to the possibility of eliminating the warranty in any given case. However it must
be noted that under the following section the warranty of fitness for a particular purpose must be excluded or
modified by a conspicuous writing.

Cross References

Point 2: Sections 2-314 and 2-317.

Point 3: Section 2-303.

Point 6: Section 2-316.

Definitional Cross References

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-315.

1973 Ed., § 28:2-315.

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to
negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject
to the provisions of this article on parol or extrinsic evidence (section 28:2-202) negation or limitation is
inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it
the language must mention merchantability and in case of a writing must be conspicuous, and to exclude
or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to
exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties
which extend beyond the description on the face hereof".

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions
like "as is", "with all faults" or other language which in common understanding calls the buyer's
attention to the exclusion of warranties and makes plain that there is no implied warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sample or model
as fully as he desired or has refused to examine the goods there is no implied warranty with regard to
defects which an examination ought in the circumstances to have revealed to him; and

(c) an implied warranty can also be excluded or modified by course of dealing or course of
performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this article on
liquidation or limitation of damages and on contractual modification of remedy (sections 28:2-718 and
28:2-719).

(Dec. 30, 1963, 77 Stat. 648, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None. See sections 15 and 71, Uniform Sales Act.
Purposes

1. This section is designed principally to deal with those frequent clauses in sales contracts which seek to

§ 28:2-316. EXCLUSION OR MODIFICATION OF WARRANTIES.



exclude "all warranties, express or implied." It seeks to protect a buyer from unexpected and unbargained
language of disclaimer by denying effect to such language when inconsistent with language of express
warranty and permitting the exclusion of implied warranties only by conspicuous language or other
circumstances which protect the buyer from surprise.

2. The seller is protected under this Article against false allegations of oral warranties by its provisions on
parol and extrinsic evidence and against unauthorized representations by the customary "lack of authority"
clauses. This Article treats the limitation or avoidance of consequential damages as a matter of limiting
remedies for breach, separate from the matter of creation of liability under a warranty.  If no warranty exists,
there is of course no problem of limiting remedies for breach of warranty.   Under subsection (4) the question
of limitation of remedy is governed by the sections referred to rather than by this section.

3. Disclaimer of the implied warranty of merchantability is permitted under subsection (2), but with the
safeguard that such disclaimers must mention merchantability and in case of a writing must be conspicuous.

4. Unlike the implied warranty of merchantability, implied warranties of fitness for a particular purpose may be
excluded by general language, but only if it is in writing and conspicuous.

5. Subsection (2) presupposes that the implied warranty in question exists unless excluded or modified.
Whether or not language of disclaimer satisfies the requirements of this section, such language may be
relevant under other sections to the question whether the warranty was ever in fact created. Thus, unless the
provisions of this Article on parol and extrinsic evidence prevent, oral language of disclaimer may raise issues
of fact as to whether reliance by the buyer occurred and whether the seller had "reason to know" under the
section on implied warranty of fitness for a particular purpose.

6. The exceptions to the general rule set forth in paragraphs (a), (b) and (c) of subsection (3) are common
factual situations in which the circumstances surrounding the transaction are in themselves sufficient to call the
buyer's attention to the fact that no implied warranties are made or that a certain implied warranty is being
excluded.

7. Paragraph (a) of subsection (3) deals with general terms such as "as is," "as they stand," "with all faults,"
and the like. Such terms in ordinary commercial usage are understood to mean that the buyer takes the entire
risk as to the quality of the goods involved. The terms covered by paragraph (a) are in fact merely a
particularization of paragraph (c) which provides for exclusion or modification of implied warranties by usage
of trade.

8. Under paragraph (b) of subsection (3) warranties may be excluded or modified by the circumstances where
the buyer examines the goods or a sample or model of them before entering into the contract. "Examination"
as used in this paragraph is not synonymous with inspection before acceptance or at any other time after the
contract has been made. It goes rather to the nature of the responsibility assumed by the seller at the time of
the making of the contract. Of course if the buyer discovers the defect and uses the goods anyway, or if he
unreasonably fails to examine the goods before he uses them, resulting injuries may be found to result from
his own action rather than proximately from a breach of warranty. See Sections 2-314 and 2-715 and
comments thereto.

In order to bring the transaction within the scope of "refused to examine" in paragraph (b), it is not sufficient
that the goods are available for inspection. There must in addition be a demand by the seller that the buyer
examine the goods fully. The seller by the demand puts the buyer on notice that he is assuming the risk of
defects which the examination ought to reveal. The language "refused to examine" in this paragraph is
intended to make clear the necessity for such demand.

Application of the doctrine of "caveat emptor" in all cases where the buyer examines the goods regardless of
statements made by the seller is, however, rejected by this Article. Thus, if the offer of examination is
accompanied by words as to their merchantability or specific attributes and the buyer indicates clearly that he
is relying on those words rather than on his examination, they give rise to an "express" warranty. In such cases
the question is one of fact as to whether a warranty of merchantability has been expressly incorporated in the
agreement. Disclaimer of such an express warranty is governed by subsection (1) of the present section.

The particular buyer's skill and the normal method of examining goods in the circumstances determine what
defects are excluded by the examination. A failure to notice defects which are obvious cannot excuse the
buyer. However, an examination under circumstances which do not permit chemical or other testing of the
goods would not exclude defects which could be ascertained only by such testing. Nor can latent defects be
excluded by a simple examination. A professional buyer examining a product in his field will be held to have
assumed the risk as to all defects which a professional in the field ought to observe, while a nonprofessional
buyer will be held to have assumed the risk only for such defects as a layman might be expected to observe.

9. The situation in which the buyer gives precise and complete specifications to the seller is not explicitly
covered in this section, but this is a frequent circumstance by which the implied warranties may be excluded.
The warranty of fitness for a particular purpose would not normally arise since in such a situation there is
usually no reliance on the seller by the buyer. The warranty of merchantability in such a transaction, however,
must be considered in connection with the next section on the cumulation and conflict of warranties. Under
paragraph (c) of that section in case of such an inconsistency the implied warranty of merchantability is
displaced by the express warranty that the goods will comply with the specifications. Thus, where the buyer
gives detailed specifications as to the goods, neither of the implied warranties as to quality will normally apply



to the transaction unless consistent with the specifications.

Cross References

Point 2: Sections 2-202, 2-718, and 2-719.

Point 7: Sections 1-205 and 2-208.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Course of dealing". Section 1-205.

"Goods". Section 2-105.

"Remedy". Section 1-201.

"Seller". Section 2-103.

"Usage of trade". Section 1-205.

Prior Codifications

1981 Ed., § 28:2-316.

1973 Ed., § 28:2-316.

(1) The provisions of section 28:2-316 do not apply to the sale of consumer goods, as defined by section
28:9-109, services, or both.

(2) Any oral or written language used by a seller of consumer goods and services, which attempts to
exclude or modify any implied warranties of merchantability or fitness for a particular purpose or to exclude
or modify the consumer's remedies for breach of those warranties, is unenforceable. However, such
merchant may recover from the manufacturer any damages resulting from breach of the implied warranty
of merchantability or fitness for a particular purpose.

(3) The provisions of subsection (2) do not apply to particular defects and limitations of consumer goods
and services noted conspicuously in writing at the time of sale.

(4) Any oral or written language used by a manufacturer of consumer goods, which attempts to limit or
modify a consumer's remedies for breach of the manufacturer's express warranties is unenforceable,
unless the manufacturer provided reasonable and expeditious means of performing the warranty
obligations.

(Mar. 16, 1982, D.C. Law 4-85, § 42, 29 DCR 309.)

HISTORICAL AND STATUTORY NOTES

Prior Codifications

1981 Ed., § 28:2-316.1.

Legislative History of Laws

For legislative history of D.C. Law 4-85, see Historical and Statutory Notes following § 28:2-107.

Miscellaneous Notes

Section 39(c) of D.C. Law 15-354 provides that the section designation of § 28-2-316.1 of the District of
Columbia Official Code is redesignated as § 28-316.01.

Warranties whether express or implied shall be construed as consistent with each other and as
cumulative, but if such construction is unreasonable the intention of the parties shall determine which
warranty is dominant. In ascertaining that intention the following rules apply:

(a) Exact or technical specifications displace an inconsistent sample or model or general language of
description.

§ 28:2-316.01. LIMITATION OF EXCLUSION OR MODIFICATION OF
WARRANTIES CONSUMERS.

§ 28:2-317. CUMULATION AND CONFLICT OF WARRANTIES EXPRESS OR
IMPLIED.



(b) A sample from an existing bulk displaces inconsistent general language of description.

(c) Express warranties displace inconsistent implied warranties other than an implied warranty of
fitness for a particular purpose.

(Dec. 30, 1963, 77 Stat. 649, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

On cumulation of warranties see Sections 14, 15, and 16, Uniform Sales Act.
Changes

Completely rewritten into one section.
Purposes of Changes

1. The present section rests on the basic policy of this Article that no warranty is created except by some
conduct (either affirmative action or failure to disclose) on the part of the seller. Therefore, all warranties are
made cumulative unless this construction of the contract is impossible or unreasonable.

This Article thus follows the general policy of the Uniform Sales Act except that in case of the sale of an article
by its patent or trade name the elimination of the warranty of fitness depends solely on whether the buyer has
relied on the seller's skill and judgment; the use of the patent or trade name is but one factor in making this
determination.

2. The rules of this section are designed to aid in determining the intention of the parties as to which of
inconsistent warranties which have arisen from the circumstances of their transaction shall prevail. These rules
of intention are to be applied only where factors making for an equitable estoppel of the seller do not exist and
where he has in perfect good faith made warranties which later turn out to be inconsistent. To the extent that
the seller has led the buyer to believe that all of the warranties can be performed, he is estopped from setting
up any essential inconsistency as a defense.

3. The rules in subsections (a), (b) and (c) are designed to ascertain the intention of the parties by reference to
the factor which probably claimed the attention of the parties in the first instance. These rules are not absolute
but may be changed by evidence showing that the conditions which existed at the time of contracting make
the construction called for by the section inconsistent or unreasonable.

Cross Reference

Point 1: Section 2-315.

Definitional Cross Reference

"Party". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-317.

1973 Ed., § 28:2-317.

A seller's warranty whether express or implied extends to any natural person who is in the family or
household of his buyer or who is a guest in his home if it is reasonable to expect that such person may
use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller
may not exclude or limit the operation of this section.

(Dec. 30, 1963, 77 Stat. 649, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. The last sentence of this section does not mean that a seller is precluded from excluding or disclaiming a
warranty which might otherwise arise in connection with the sale provided such exclusion or modification is
permitted by Section 2-316. Nor does that sentence preclude the seller from limiting the remedies of his own
buyer and of any beneficiaries, in any manner provided in Sections 2-718 or 2-719. To the extent that the

§ 28:2-318. THIRD PARTY BENEFICIARIES OF WARRANTIES EXPRESS OR
IMPLIED.



contract of sale contains provisions under which warranties are excluded or modified, or remedies for breach
are limited, such provisions are equally operative against beneficiaries of warranties under this section. What
this last sentence forbids is exclusion of liability by the seller to the persons to whom the warranties which he
has made to his buyer would extend under this section. [Mississippi has adopted the first alternative.]

2. The purpose of this section is to give certain beneficiaries the benefit of the same warranty which the buyer
received in the contract of sale, thereby freeing any such beneficiaries from any technical rules as to "privity." It
seeks to accomplish this purpose without any derogation of any right or remedy resting on negligence. It rests
primarily upon the merchant-seller's warranty under this Article that the goods sold are merchantable and fit for
the ordinary purposes for which such goods are used rather than the warranty of fitness for a particular
purpose. Implicit in the section is that any beneficiary of a warranty may bring a direct action for breach of
warranty against the seller whose warranty extends to him [As amended in 1966].

3. The first alternative expressly includes as beneficiaries within its provisions the family, household, and
guests of the purchaser. Beyond this, the section in this form is neutral and is not intended to enlarge or
restrict the developing case law on whether the seller's warranties, given to his buyer who resells, extend to
other persons in the distributive chain. The second alternative is designed for states where the case law has
already developed further and for those that desire to expand the class of beneficiaries. The third alternative
goes further, following the trend of modern decisions as indicated by Restatement of Torts 2d § 402A
(Tentative Draft No. 10, 1965) in extending the rule beyond injuries to the person [As amended in 1966].

Cross References

Point 1: Sections 2-316, 2-718 and 2-719.

Point 2: Section 2-314.

Definitional Cross References

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-318.

1973 Ed., § 28:2-318.

(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a named place, even
though used only in connection with the stated price, is a delivery term under which

(a) when the term is F.O.B. the place of shipment, the seller must at that place ship the goods in the
manner provided in this article (section 28:2-504) and bear the expense and risk of putting them into
the possession of the carrier; or

(b) when the term is F.O.B. the place of destination, the seller must at his own expense and risk
transport the goods to that place and there tender delivery of them in the manner provided in this article
(section 28:2-503);

(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other vehicle, the seller must in
addition at his own expense and risk load the goods on board. If the term is F.O.B. vessel the buyer
must name the vessel and in an appropriate case the seller must comply with the provisions of this
article on the form of bill of lading (section 28:2-323).

(2) Unless otherwise agreed the term F.A.S. vessel (which means "free alongside") at a named port, even
though used only in connection with the stated price, is a delivery term under which the seller must

(a) at his own expense and risk deliver the goods alongside the vessel in the manner usual in that port
or on a dock designated and provided by the buyer; and

(b) obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue
a bill of lading.

(3) Unless otherwise agreed in any case falling within subsection (1) (a) or (c) or subsection (2) the buyer
must seasonably give any needed instructions for making delivery, including when the term is F.A.S. or
F.O.B. the loading berth of the vessel and in an appropriate case its name and sailing date. The seller may
treat the failure of needed instructions as a failure of cooperation under this article (section 28:2-311). He
may also at his option move the goods in any reasonable manner preparatory to delivery or shipment.

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer must make payment against
tender of the required documents and the seller may not tender nor the buyer demand delivery of the
goods in substitution for the documents.

§ 28:2-319. F.O.B. AND F.A.S. TERMS.



(Dec. 30, 1963, 77 Stat. 649, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision: None

Purposes

1. This section is intended to negate the uncommercial line of decision which treats an "F.O.B." term as
"merely a price term."  The distinctions taken in subsection (1) handle most of the issues which have on
occasion led to the unfortunate judicial language just referred to.   Other matters which have led to sound
results being based on unhappy language in regard to F.O.B. clauses are dealt with in this Act by Section 2-
311(2) (seller's option re arrangements relating to shipment) and Sections 2-614 and 615 (substituted
performance and seller's excuse).

2. Subsection (1)(c) not only specifies the duties of a seller who engages to deliver "F.O.B. vessel," or the like,
but ought to make clear that no agreement is soundly drawn when it looks to reshipment from San Francisco
or New York, but speaks merely of "F.O.B." the place.

3. The buyer's obligations stated in subsection (1)(c) and subsection (3) are, as shown in the text, obligations
of cooperation. The last sentence of subsection (3) expressly, though perhaps unnecessarily, authorizes the
seller, pending instructions, to go ahead with such preparatory moves as shipment from the interior to the
named point of delivery. The sentence presupposes the usual case in which instructions "fail"; a prior
repudiation by the buyer, giving notice that breach was intended, would remove the reason for the sentence,
and would normally bring into play, instead, the second sentence of Section 2-704, which duly calls for
lessening damages.

4. The treatment of "F.O.B. vessel" in conjunction with F.A.S. fits, in regard to the need for payment against
documents, with standard practice and case-law; but "F.O.B. vessel" is a term which by its very language
makes express the need for an "on board" document. In this respect, that term is stricter than the ordinary
overseas "shipment" contract (C.I.F., etc., Section 2-320).

Cross References

Sections 2-311(3), 2-323, 2-503 and 2-504.

Definitional Cross References

"Agreed". Section 1-201.

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-319.

1973 Ed., § 28:2-319.

(1) The term C.I.F. means that the price includes in a lump sum the cost of the goods and the insurance
and freight to the named destination. The term C. & F. or C.F. means that the price so includes cost and
freight to the named destination.

(2) Unless otherwise agreed and even though used only in connection with the stated price and
destination, the term C.I.F. destination or its equivalent requires the seller at his own expense and risk to

(a) put the goods into the possession of a carrier at the port for shipment and obtain a negotiable bill or
bills of lading covering the entire transportation to the named destination; and

(b) load the goods and obtain a receipt from the carrier (which may be contained in the bill of lading)
showing that the freight has been paid or provided for; and

(c) obtain a policy or certificate of insurance, including any war risk insurance, of a kind and on terms
then current at the port of shipment in the usual amount, in the currency of the contract, shown to cover
the same goods covered by the bill of lading and providing for payment of loss to the order of the buyer
or for the account of whom it may concern; but the seller may add to the price the amount of the

§ 28:2-320. C.I.F. AND C. & F. TERMS.



premium for any such war risk insurance; and

(d) prepare an invoice of the goods and procure any other documents required to effect shipment or to
comply with the contract; and

(e) forward and tender with commercial promptness all the documents in due form and with any
indorsement necessary to perfect the buyer's rights.

(3) Unless otherwise agreed the term C. & F. or its equivalent has the same effect and imposes upon the
seller the same obligations and risks as a C.I.F. term except the obligation as to insurance.

(4) Under the term C.I.F. or C. & F. unless otherwise agreed the buyer must make payment against tender
of the required documents and the seller may not tender nor the buyer demand delivery of the goods in
substitution for the documents.

(Dec. 30, 1963, 77 Stat. 650, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To make it clear that:

1. The C.I.F. contract is not a destination but a shipment contract with risk of subsequent loss or damage to
the goods passing to the buyer upon shipment if the seller has properly performed all his obligations with
respect to the goods. Delivery to the carrier is delivery to the buyer for purposes of risk and "title". Delivery of
possession of the goods is accomplished by delivery of the bill of lading, and upon tender of the required
documents the buyer must pay the agreed price without awaiting the arrival of the goods and if they have been
lost or damaged after proper shipment he must seek his remedy against the carrier or insurer. The buyer has
no right of inspection prior to payment or acceptance of the documents.

2. The seller's obligations remain the same even though the C.I.F. term is "used only in connection with the
stated price and destination".

3. The insurance stipulated by the C.I.F. term is for the buyer's benefit, to protect him against the risk of loss or
damage to the goods in transit. A clause in a C.I.F. contract "insurance--for the account of sellers" should be
viewed in its ordinary mercantile meaning that the sellers must pay for the insurance and not that it is intended
to run to the seller's benefit.

4. A bill of lading covering the entire transportation from the port of shipment is explicitly required but the
provision on this point must be read in the light of its reason to assure the buyer of as full protection as the
conditions of shipment reasonably permit, remembering always that this type of contract is designed to move
the goods in the channels commercially available. To enable the buyer to deal with the goods while they are
afloat the bill of lading must be one that covers only the quantity of goods called for by the contract. The buyer
is not required to accept his part of the goods without a bill of lading because the latter covers a larger
quantity, nor is he required to accept a bill of lading for the whole quantity under a stipulation to hold the
excess for the owner. Although the buyer is not compelled to accept either goods or documents under such
circumstances he may of course claim his rights in any goods which have been identified to his contract.

5. The seller is given the option of paying or providing for the payment of freight. He has no option to ship
"freight collect" unless the agreement so provides. The rule of the common law that the buyer need not pay the
freight if the goods do not arrive is preserved.

Unless the shipment has been sent "freight collect" the buyer is entitled to receive documentary evidence that
he is not obligated to pay the freight; the seller is therefore required to obtain a receipt "showing that the
freight has been paid or provided for." The usual notation in the appropriate space on the bill of lading that the
freight has been prepaid is a sufficient receipt, as at common law. The phrase "provided for" is intended to
cover the frequent situation in which the carrier extends credit to a shipper for the freight on successive
shipments and receives periodical payments of the accrued freight charges from him.

6. The requirement that unless otherwise agreed the seller must procure insurance "of a kind and on terms
then current at the port for shipment in the usual amount, in the currency of the contract, sufficiently shown to
cover the same goods covered by the bill of lading", applies to both marine and war risk insurance. As
applied to marine insurance, it means such insurance as is usual or customary at the port for shipment with
reference to the particular kind of goods involved, the character and equipment of the vessel, the route of the
voyage, the port of destination and any other considerations that affect the risk. It is the substantial equivalent
of the ordinary insurance in the particular trade and on the particular voyage and is subject to agreed
specifications of type or extent of coverage. The language does not mean that the insurance must be
adequate to cover all risks to which the goods may be subject in transit. There are some types of loss or
damage that are not covered by the usual marine insurance and are excepted in bills of lading or in applicable
statutes from the causes of loss or damage for which the carrier or the vessel is liable. Such risks must be



borne by the buyer under this Article.

Insurance secured in compliance with a C.I.F. term must cover the entire transportation of the goods to the
named destination.

7. An additional obligation is imposed upon the seller in requiring him to procure customary war risk insurance
at the buyer's expense. This changes the common law on the point. The seller is not required to assume the
risk of including in the C.I.F. price the cost of such insurance, since it often fluctuates rapidly, but is required to
treat it simply as a necessary for the buyer's account. What war risk insurance is "current" or usual turns on the
standard forms of policy or rider in common use.

8. The C.I.F. contract calls for insurance covering the value of the goods at the time and place of shipment and
does not include any increase in market value during transit or any anticipated profit to the buyer on a sale by
him.

The contract contemplates that before the goods arrive at their destination they may be sold again and again
on C.I.F. terms and that the original policy of insurance and bill of lading will run with the interest in the goods
by being transferred to each successive buyer. A buyer who becomes the seller in such an intermediate
contract for sale does not thereby, if his sub-buyer knows the circumstances, undertake to insure the goods
again at an increased price fixed in the new contract or to cover the increase in price by additional insurance,
and his buyer may not reject the documents on the ground that the original policy does not cover such higher
price. If such a sub-buyer desires additional insurance he must procure it for himself.

Where the seller exercises an option to ship "freight collect" and to credit the buyer with the freight against the
C.I.F. price, the insurance need not cover the freight since the freight is not at the buyer's risk. On the other
hand, where the seller prepays the freight upon shipping under a bill of landing requiring prepayment and
providing that the freight shall be deemed earned and shall be retained by the carrier "ship and/or cargo lost
or not lost," or using words of similar import, he must procure insurance that will cover the freight, because
notwithstanding that the goods are lost in transit the buyer is bound to pay the freight as part of the C.I.F. price
and will be unable to recover it back from the carrier.

9. Insurance "for the account of whom it may concern" is usual and sufficient. However, for a valid tender the
policy of insurance must be one which can be disposed of together with the bill of lading and so must be
"sufficiently shown to cover the same goods covered by the bill of lading." It must cover separately the quantity
of goods called for by the buyer's contract and not merely insure his goods as part of a larger quantity in which
others are interested, a case provided for in American mercantile practice by the use of negotiable
certificates of insurance which are expressly authorized by this section. By usage these certificates are
treated as the equivalent of separate policies and are good tender under C.I.F. contracts. The term "certificate
of insurance", however, does not of itself include certificates or "cover notes" issued by the insurance broker
and stating that the goods are covered by a policy. Their sufficiency as substitutes for policies will depend
upon proof of an established usage or course of dealing. The present section rejects the English rule that not
only brokers' certificates and "cover notes" but also certain forms of American insurance certificates are not
the equivalent of policies and are not good tender under a C.I.F. contract.

The seller's failure to tender a proper insurance document is waived if the buyer refuses to make payment on
other and untenable grounds at a time when proper insurance could have been obtained and tendered by the
seller if timely objection had been made. Even a failure to insure on shipment may be cured by seasonable
tender of a policy retroactive in effect; e.g., one insuring the goods "lost or not lost." The provisions of this
Article on cure of improper tender and on waiver of buyer's objections by silence are applicable to insurance
tenders under a C.I.F. term. Where there is no waiver by the buyer as described above, however, the fact that
the goods arrive safely does not cure the seller's breach of his obligations to insure them and tender to the
buyer a proper insurance document.

10. The seller's invoice of the goods shipped under a C.I.F. contract is regarded as a usual and necessary
document upon which reliance may properly be placed. It is the document which evidences points of
description, quality and the like which do not readily appear in other documents. This Article rejects those
statements to the effect that the invoice is a usual but not a necessary document under a C.I.F. term.

11. The buyer needs all of the documents required under a C.I.F. contract, in due form and with necessary
endorsements, so that before the goods arrive he may deal with them by negotiating the documents or may
obtain prompt possession of the goods after their arrival. If the goods are lost or damaged in transit the
documents are necessary to enable him promptly to assert his remedy against the carrier or insurer. The
seller is therefore obligated to do what is mercantilely reasonable in the circumstances and should make
every reasonable exertion to send forward the documents as soon as possible after the shipment. The
requirement that the documents be forwarded with "commercial promptness" expresses a more urgent need
for action than that suggested by the phrase "reasonable time".

12. Under a C.I.F. contract the buyer, as under the common law, must pay the price upon tender of the
required documents without first inspecting the goods, but his payment in these circumstances does not
constitute an acceptance of the goods nor does it impair his right of subsequent inspection or his options and
remedies in the case of improper delivery. All remedies and rights for the seller's breach are reserved to him.
The buyer must pay before inspection and assert his remedy against the seller afterward unless the
nonconformity of the goods amounts to a real failure of consideration, since the purpose of choosing this form



of contract is to give the seller protection against the buyer's unjustifiable rejection of the goods at a distant
port of destination which would necessitate taking possession of the goods and suing the buyer there.

13. A valid C.I.F. contract may be made which requires part of the transportation to be made on land and part
on the sea, as where the goods are to be brought by rail from an inland point to a seaport and thence
transported by vessel to the named destination under a "through" or combination bill of lading issued by the
railroad company. In such a case shipment by rail from the inland point within the contract period is a timely
shipment notwithstanding that the loading of the goods on the vessel is delayed by causes beyond the seller's
control.

14. Although subsection (2) stating the legal effects of the C.I.F. term is an "unless otherwise agreed"
provision, the express language used in an agreement is frequently a precautionary, fuller statement of the
normal C.I.F. terms and hence not intended as a departure or variation from them. Moreover, the dominant
outlines of the C.I.F. term are so well understood commercially that any variation should, whenever reasonably
possible, be read as falling within those dominant outlines rather than as destroying the whole meaning of a
term which essentially indicates a contract for proper shipment rather than one for delivery at destination.
Particularly careful consideration is necessary before a printed form or clause is construed to mean
agreement otherwise and where a C.I.F. contract is prepared on a printed form designed for some other type
of contract, the C.I.F. terms must prevail over printed clauses repugnant to them.

15. Under subsection (4) the fact that the seller knows at the time of the tender of the documents that the
goods have been lost in transit does not affect his rights if he has performed his contractual obligations.
Similarly, the seller cannot perform under a C.I.F. term by purchasing and tendering landed goods.

16. Under the C. & F. term, as under the C.I.F. term, title and risk of loss are intended to pass to the buyer on
shipment. A stipulation in a C. & F. contract that the seller shall effect insurance on the goods and charge the
buyer with the premium (in effect that he shall act as the buyer's agent for that purpose) is entirely in keeping
with the pattern. On the other hand, it often happens that the buyer is in a more advantageous position than the
seller to effect insurance on the goods or that he has in force an "open" or "floating" policy covering all
shipments made by him or to him, in either of which events the C. & F. term is adequate without mention of
insurance.

17. It is to be remembered that in a French contract the term "C.A.F." does not mean "Cost and Freight" but
has exactly the same meaning as the term "C.I.F." since it is merely the French equivalent of that term. The "A"
does not stand for "and" but for "assurance" which means insurance.

Cross References

Point 4: Section 2-323.

Point 6: Section 2-509(1)(a).

Point 9: Sections 2-508 and 2-605(1)(a).

Point 12: Sections 2-321(3), 2-512 and 2-513(3) and Article 5.

Definitional Cross References

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Rights". Section 1-201.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-320.

1973 Ed., § 28:2-320.

Under a contract containing a term C.I.F. or C. & F.

(1) Where the price is based on or is to be adjusted according to "net landed weights", "delivered
weights", "out turn" quantity or quality or the like, unless otherwise agreed the seller must reasonably
estimate the price. The payment due on tender of the documents called for by the contract is the
amount so estimated, but after final adjustment of the price a settlement must be made with
commercial promptness.

§ 28:2-321. C.I.F. OR C. & F.: "NET LANDED WEIGHTS"; "PAYMENT ON
ARRIVAL"; WARRANTY OF CONDITION ON ARRIVAL.



(2) An agreement described in subsection (1) or any warranty of quality or condition of the goods on
arrival places upon the seller the risk of ordinary deterioration, shrinkage and the like in transportation
but has no effect on the place or time of identification to the contract for sale or delivery or on the
passing of the risk of loss.

(3) Unless otherwise agreed where the contract provides for payment on or after arrival of the goods
the seller must before payment allow such preliminary inspection as is feasible; but if the goods are
lost delivery of the documents and payment are due when the goods should have arrived.

(Dec. 30, 1963, 77 Stat. 650, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

This section deals with two variations of the C.I.F. contract which have evolved in mercantile practice but are
entirely consistent with the basis C.I.F. pattern. Subsections (1) and (2), which provide for a shift to the seller of
the risk of quality and weight deterioration during shipment, are designed to conform the law to the best
mercantile practice and usage without changing the legal consequences of the C.I.F. or C. & F. term as to the
passing of marine risks to the buyer at the point of shipment. Subsection (3) provides that where under the
contract documents are to be presented for payment after arrival of the goods, this amounts merely to a
postponement of the payment under the C.I.F. contract and is not to be confused with the "no arrival, no sale"
contract. If the goods are lost, delivery of the documents and payment against them are due when the goods
should have arrived. The clause for payment on or after arrival is not to be construed as such a condition
precedent to payment that if the goods are lost in transit the buyer need never pay and the seller must bear the
loss.

Cross Reference

Section 2-324.

Definitional Cross References

"Agreement". Section 1-201.

"Contract". Section 1-201.

"Delivery". Section 1-201.

"Goods". Section 2-105.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-321.

1973 Ed., § 28:2-321.

(1) Unless otherwise agreed a term for delivery of goods "ex-ship" (which means from the carrying vessel)
or in equivalent language is not restricted to a particular ship and requires delivery from a ship which has
reached a place at the named port of destination where goods of the kind are usually discharged.

(2) Under such a term unless otherwise agreed

(a) the seller must discharge all liens arising out of the carriage and furnish the buyer with a direction
which puts the carrier under a duty to deliver the goods; and

(b) the risk of loss does not pass to the buyer until the goods leave the ship's tackle or are otherwise
properly unloaded.

(Dec. 30, 1963, 77 Stat. 651, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.

§ 28:2-322. DELIVERY "EX-SHIP".



Purposes

1. The delivery term, "exship", as between seller and buyer, is the reverse of the F.A.S. term covered.

2. Delivery need not be made from any particular vessel under a clause calling for delivery "exship", even
though a vessel on which shipment is to be made originally is named in the contract, unless the agreement by
appropriate language restricts the clause to delivery from a named vessel.

3. The appropriate place and manner of unloading at the port of destination depend upon the nature of the
goods and the facilities and usages of the port.

4. A contract fixing a price "ex ship" with payment "cash against documents" calls only for such documents as
are appropriate to the contract. Tender of a delivery order and of a receipt for the freight after the arrival of the
carrying vessel is adequate. The seller is not required to tender a bill of lading as a document of title nor is he
required to insure the goods for the buyer's benefit, as the goods are not at the buyer's risk during the voyage.

Cross Reference

Point 1: Section 2-319(2).

Definitional Cross References

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-322.

1973 Ed., § 28:2-322.

(1) Where the contract contemplates overseas shipment and contains a term C.I.F. or C. & F. or F.O.B.
vessel, the seller unless otherwise agreed must obtain a negotiable bill of lading stating that the goods
have been loaded on board or, in the case of a term C.I.F. or C. & F., received for shipment.

(2) Where in a case within subsection (1) a bill of lading has been issued in a set of parts, unless
otherwise agreed if the documents are not to be sent from abroad the buyer may demand tender of the full
set; otherwise only one part of the bill of lading need be tendered. Even if the agreement expressly
requires a full set

(a) due tender of a single part is acceptable within the provisions of this article on cure of improper
delivery (subsection (1) of section 28:2-508); and

(b) even though the full set is demanded, if the documents are sent from abroad the person tendering
an incomplete set may nevertheless require payment upon furnishing an indemnity which the buyer in
good faith deems adequate.

(3) A shipment by water or by air or a contract contemplating such shipment is "overseas" insofar as by
usage of trade or agreement it is subject to the commercial, financing or shipping practices characteristic
of international deep water commerce.

(Dec. 30, 1963, 77 Stat. 651, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Subsection (1) follows the "American" rule that a regular bill of lading indicating delivery of the goods at the
dock for shipment is sufficient, except under a term "F.O.B. vessel." See Section 2-319 and comment thereto.

2. Subsection (2) deals with the problem of bills of lading covering deep water shipments, issued not as a
single bill of lading but in a set of parts, each part referring to the other parts and the entire set constituting in
commercial practice and at law a single bill of lading. Commercial practice in international commerce is to
accept and pay against presentation of the first part of a set if the part is sent from overseas even though the
contract of the buyer requires presentation of a full set of bills of lading provided adequate indemnity for the
missing parts is forthcoming.

§ 28:2-323. FORM OF BILL OF LADING REQUIRED IN OVERSEAS
SHIPMENT;   "OVERSEAS".



This subsection codifies that practice as between buyer and seller. Article 5 (Section 5-113) authorizes banks
presenting drafts under letters of credit to give indemnities against the missing parts, and this subsection
means that the buyer must accept and act on such indemnities if he in good faith deems them adequate. But
neither this subsection nor Article 5 decides whether a bank which has issued a letter of credit is similarly
bound. The issuing bank's obligation under a letter of credit is independent and depends on its own terms.
See Article 5.

Cross References

Sections 2-508(2), 5-113.

Definitional Cross References

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Delivery". Section 1-201.

"Financing agency". Section 2-104.

"Person". Section 1-201.

"Seller". Section 2-103.

"Send". Section 1-201.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-323.

1973 Ed., § 28:2-323.

Under a term "no arrival, no sale" or terms of like meaning, unless otherwise agreed,

(a) the seller must properly ship conforming goods and if they arrive by any means he must tender them
on arrival but he assumes no obligation that the goods will arrive unless he has caused the non-arrival;
and

(b) where without fault of the seller the goods are in part lost or have so deteriorated as no longer to
conform to the contract or arrive after the contract time, the buyer may proceed as if there had been
casualty to identified goods (section 28:2-613).

(Dec. 30, 1963, 77 Stat. 651, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. The "no arrival, no sale" term in a "destination" overseas contract leaves risk of loss on the seller but gives
him an exemption from liability for nondelivery. Both the nature of the case and the duty of good faith require
that the seller must not interfere with the arrival of the goods in any way. If the circumstances impose upon him
the responsibility for making or arranging the shipment, he must have a shipment made despite the exemption
clause. Further, the shipment made must be a conforming one, for the exemption under a "no arrival, no sale"
term applies only to the hazards of transportation and the goods must be proper in all other respects.

The reason of this section is that where the seller is reselling goods bought by him as shipped by another and
this fact is known to the buyer, to that the seller is not under any obligation to make the shipment himself, the
seller is entitled under the "no arrival, no sale" clause to exemption from payment of damages for non-delivery
if the goods do not arrive or if the goods which actually arrive are non-conforming. This does not extend to
sellers who arrange shipment by their own agents, in which case the clause is limited to casualty due to
marine hazards. But sellers who make known that they are contracting only with respect to what will be
delivered to them by parties over whom they assume no control are entitled to the full quantum of the
exemption.

2. The provisions of this Article on identification must be rea together with the present section in order to bring
the exemption into application. Until there is some designation of the goods in a particular shipment or on a

§ 28:2-324. "NO ARRIVAL, NO SALE" TERM.



particular ship as being those to which the contract refers there can be no application of an exemption for their
non-arrival.

3. The seller's duty to tender the agreed or declared goods if they do arrive is not impaired because of their
delay in arrival or by their arrival after transshipment.

4. The phrase "to arrive" is often employed in the same sense as "no arrival, no sale" and may then be given
the same effect. But a "to arrive" term, added to a C.I.F. or C. & F. contract, does not have the full meaning
given by this section to "no arrival, no sale". Such a "to arrive" term is usually intended to operate only to the
extent that the risks are not covered by the agreed insurance and the loss or casualty is due to such uncovered
hazards. In some instances the "to arrive" term may be regarded as a time of payment term, or, in the case of
the reselling seller discussed in point 1 above, as negating responsibility for conformity of the goods, if they
arrive, to any description which was based on his good faith belief of the quality. Whether this is the intention
of the parties is a question of fact based on all the circumstances surrounding the resale and in case of
ambiguity the rules of Sections 2-316 and 2-317 apply to preclude dishonor.

5. Paragraph (b) applies where goods arrive impaired by damage or partial loss during transportation and
makes the policy of this Article on casualty to identified goods applicable to such a situation. For the term
cannot be regarded as intending to give the seller an unforeseen profit through casualty; it is intended only to
protect him from loss due to causes beyond his control.

Cross References

Point 1: Section 1-203.

Point 2: Section 2-501(a) and (c).

Point 5: Section 2-613.

Definitional Cross References

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Contract". Section 1-201.

"Fault". Section 1-201.

"Goods". Section 2-105.

"Sale". Section 2-106.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-324.

1973 Ed., § 28:2-324.

(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the contract for sale.

(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation to pay. If the letter of
credit is dishonored, the seller may on seasonable notification to the buyer require payment directly from
him.

(3) Unless otherwise agreed the term "letter of credit" or "banker's credit" in a contract for sale means an
irrevocable credit issued by a financing agency of good repute and, where the shipment is overseas, of
good international repute. The term "confirmed credit" means that the credit must also carry the direct
obligation of such an agency which does business in the seller's financial market.

(Dec. 30, 1963, 77 Stat. 652, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To express the established commercial and banking understanding as to the meaning and effects of terms
calling for "letters of credit" or "confirmed credit":

1. Subsection (2) follows the general policy of this Article and Article 3 (Section 3-802) on conditional

§ 28:2-325. "LETTER OF CREDIT" TERM; "CONFIRMED CREDIT".



1. Subsection (2) follows the general policy of this Article and Article 3 (Section 3-802) on conditional
payment, under which payment by check or other short-term instrument is not ordinarily final as between the
parties if the recipient duly presents the instrument and honor is refused. Thus the furnishing of a letter of credit
does not substitute the financing agency's obligation for the buyer's, but the seller must first give the buyer
reasonable notice of his intention to demand direct payment from him.

2. Subsection (3) requires that the credit be irrevocable and be a prime credit as determined by the standing
of the issuer. It is not necessary, unless otherwise agreed, that the credit be a negotiation credit; the seller can
finance himself by an assignment of the proceeds under Section 5-116(2).

3. The definition of "confirmed credit" is drawn on the supposition that the credit is issued by a bank which is
not doing direct business in the seller's financial market; there is no intention to require the obligation of two
banks both local to the seller.

Cross References

Sections 2-403, 2-511(3) and 3-802 and Article 5.

Definitional Cross References

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Draft". Section 3-104.

"Financing agency". Section 2-104.

"Notifies". Section 1-201.

"Overseas". Section 2-323.

"Purchaser". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-325.

1973 Ed., § 28:2-325.

(1) Unless otherwise agreed, if delivered goods may be returned by the buyer even though they conform to
the contract, the transaction is

(a) a "sale on approval" if the goods are delivered primarily for use, and

(b) a "sale or return" if the goods are delivered primarily for resale.

(2) Goods held on approval are not subject to the claims of the buyer's creditors until acceptance; goods
held on sale or return are subject to such claims while in the buyer's possession.

(3) Repealed.

(4) Any "or return" term of a contract for sale is to be treated as a separate contract for sale within the
statute of frauds section of this article (section 28:2-201) and as contradicting the sale aspect of the
contract within the provisions of this article on parol or extrinsic evidence (section 28:2-202).

(Dec. 30, 1963, 77 Stat. 652, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, § 201(c)(3), 47 DCR
7576.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 19(3), Uniform Sales Act.
Changes

Completely rewritten in this and the succeeding section.
Purposes of Changes

To make it clear that:

1. Both a "sale on approval" and "sale or return" should be distinguished from other types of transactions with

§ 28:2-326. SALE ON APPROVAL AND SALE OR RETURN; RIGHTS OF
CREDITORS.



which they frequently have been confused.  A "sale on approval," sometimes also called a sale "on trial" or "on
satisfaction," deals with a contract under which the seller undertakes a risk in order to satisfy its prospective
buyer with the appearance or performance of the goods that are sold.  The goods are delivered to the
proposed purchaser but they remain the property of the seller until the buyer accepts them.  The price has
already been agreed.   The buyer's willingness to receive and test the goods is the consideration for the
seller's engagement to deliver and sell.  A "sale or return," on the other hand, typically is a sale to a merchant
whose unwillingness to buy is overcome by the seller's engagement to take back the goods (or any
commercial unit of goods) in lieu of payment if they fail to be resold.   A sale or return is a present sale of
goods which may be undone at the buyer's option.  Accordingly, subsection (2) provides that goods delivered
on approval are not subject to the prospective buyer's creditors until acceptance, and goods delivered in a
sale or return are subject to the buyer's creditors while in the buyer's possession.

These two transactions are so strongly delineated in practice and in general understanding that every
presumption runs against a delivery to a consumer being a "sale or return" and against a delivery to a
merchant for resale being a "sale on approval."

2. The right to return the goods for failure to conform to the contract of sale does not make the transaction a
"sale on approval" or "sale or return" and has nothing to do with this section or Section 2-327.  This section is
not concerned with remedies for breach of contract.   It deals instead with a power given by the contract to turn
back the goods even though they are wholly as warranted.  This section nevertheless presupposes that a
contract for sale is contemplated by the parties, although that contract may be of the particular character that
this section addresses (i.e., a sale on approval or a sale or return).

If a buyer's obligation as a buyer is conditioned not on his personal approval but on the article's passing a
described objective test, the risk of loss by casualty pending the test is properly the seller's and proper return
is at his expense. On the point of "satisfaction" as meaning "reasonable satisfaction" where an industrial
machine is involved, this Article takes no position.

3. Subsection (3) resolves a conflict in the pre-UCC case law by recognizing that an "or return" provision is so
definitely at odds with any ordinary contract for sale of goods that if a written agreement is involved the "or
return" term must be contained in a written memorandum. The "or return" aspect of a sales contract must be
treated as a separate contract under the Statute of Frauds section and as contradicting the sale insofar as
questions of parole or extrinsic evidence are concerned.

4. Certain true consignment transactions were dealt with in former Sections 2- 326(3)and 9-114. These
provisions have been deleted and have been replaced by new provisions in Article 9. See, e.g., Sections 9-
109(a)(4); 9-103(b); 9-319.

Cross References

Point 2: Article 9.

Point 3: Sections 2-201 and 2-202.

Definitional Cross References

"Between merchants". Section 2-104.

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract for sale". Section 2-106.

"Creditor". Section 1-201.

"Goods". Section 2-105.

"Sale". Section 2-106.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-326.

1973 Ed., § 28:2-326.

Effect of Amendments

D.C. Law 13-201, enacting a new Article 9 of the Uniform Commercial Code applicable July 1, 2001, made
conforming amendments to this section applicable upon the same date.

Legislative History of Laws

For Law 13-201, see notes following § 28:2-103.

§ 28:2-327. SPECIAL INCIDENTS OF SALE ON APPROVAL AND SALE OR



(1) Under a sale on approval unless otherwise agreed

(a) although the goods are identified to the contract the risk of loss and the title do not pass to the
buyer until acceptance; and

(b) use of the goods consistent with the purpose of trial is not acceptance but failure seasonably to
notify the seller of election to return the goods is acceptance, and if the goods conform to the contract
acceptance of any part is acceptance of the whole; and

(c) after due notification of election to return, the return is at the seller's risk and expense but a
merchant buyer must follow any reasonable instructions.

(2) Under a sale or return unless otherwise agreed

(a) the option to return extends to the whole or any commercial unit of the goods while in substantially
their original condition, but must be exercised seasonably; and

(b) the return is at the buyer's risk and expense.

(Dec. 30, 1963, 77 Stat. 652, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 19(3), Uniform Sales Act.
Changes

Completely rewritten in preceding and this section.
Purposes of Changes

To make it clear that:

1. In the case of a sale on approval:

If all of the goods involved conform to the contract, the buyer's acceptance of part of the goods constitutes
acceptance of the whole. Acceptance of part falls outside the normal intent of the parties in the "on approval"
situation and the policy of this Article allowing partial acceptance of a defective delivery has no application
here. A case where a buyer takes home two dresses to select one commonly involves two distinct contracts; if
not, it is covered by the words "unless otherwise agreed".

2. In the case of a sale or return, the return of any unsold unit merely because it is unsold is the normal intent of
the "sale or return" provision, and therefore the right to return for this reason alone is independent of any other
action under the contract which would turn on wholly different considerations. On the other hand, where the
return of goods is for breach, including return of items resold by the buyer and returned by the ultimate
purchasers because of defects, the return procedure is governed not by the present section but by the
provisions on the effects and revocation of acceptance.

3. In the case of a sale on approval the risk rests on the seller until acceptance of the goods by the buyer, while
in a sale or return the risk remains throughout on the buyer.

4. Notice of election to return given by the buyer in a sale on approval is sufficient to relieve him of any further
liability. Actual return by the buyer to the seller is required in the case of a sale or return contract. What
constitutes due "giving" of notice, as required in "on approval" sales, is governed by the provisions on good
faith and notice. "Seasonable" is used here as defined in Section 1-204. Nevertheless, the provisions of both
this Article and of the contract on this point must be read with commercial reason and with full attention to
good faith.

Cross References

Point 1: Sections 2-501, 2-601 and 2-603.

Point 2: Sections 2-607 and 2-608.

Point 4: Sections 1-201 and 1-204.

Definitional Cross References

"Agreed". Section 1-201.

"Buyer". Section2-103.

"Commercial unit". Section 2-105.

"Conform". Section 2-106.

"Contract". Section 1-201.

RETURN.



"Goods". Section 2-105.

"Merchant". Section 2-104.

"Notifies". Section 1-201.

"Notification". Section 1-201.

"Sale on approval". Section 2-326.

"Sale or return". Section 2-326.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-327.

1973 Ed., § 28:2-327.

(1) In a sale by auction if goods are put up in lots each lot is the subject of a separate sale.

(2) A sale by auction is complete when the auctioneer so announces by the fall of the hammer or in other
customary manner. Where a bid is made while the hammer is falling in acceptance of a prior bid the
auctioneer may in his discretion reopen the bidding or declare the goods sold under the bid on which the
hammer was falling.

(3) Such a sale is with reserve unless the goods are in explicit terms put up without reserve. In an auction
with reserve the auctioneer may withdraw the goods at any time until he announces completion of the sale.
In an auction without reserve, after the auctioneer calls for bids on an article or lot, that article or lot cannot
be withdrawn unless no bid is made within a reasonable time. In either case a bidder may retract his bid
until the auctioneer's announcement of completion of the sale, but a bidder's retraction does not revive any
previous bid.

(4) If the auctioneer knowingly receives a bid on the seller's behalf or the seller makes or procures such a
bid, and notice has not been given that liberty for such bidding is reserved, the buyer may at his option
avoid the sale or take the goods at the price of the last good faith bid prior to the completion of the sale.
This subsection shall not apply to any bid at a forced sale.

(Dec. 30, 1963, 77 Stat. 653, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, § 27(ll), 44 DCR 1271.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 21, Uniform Sales Act.
Changes

Completely rewritten.
Purposes of Changes

To make it clear that:

1. The auctioneer may in his discretion either reopen the bidding or close the sale on the bid on which the
hammer was falling when a bid is made at that moment. The recognition of a bid of this kind by the auctioneer
in his discretion does not mean a closing in favor of such a bidder, but only that the bid has been accepted as
a continuation of the bidding. If recognized, such a bid discharges the bid on which the hammer was falling
when it was made.

2. An auction "with reserve" is the normal procedure. The crucial point, however, for determining the nature of
an auction is the "putting up" of the goods. This Article accepts the view that the goods may be withdrawn
before they are actually "put up," regardless of whether the auction is advertised as one without reserve,
without liability on the part of the auction announcer to persons who are present. This is subject to any peculiar
facts which might bring the case within the "firm offer" principle of this Article, but an offer to persons generally
would require unmistakable language in order to fall within that section. The prior announcement of the nature
of the auction either as with reserve or without reserve will, however, enter as an "explicit term" in the "putting
up" of the goods and conduct thereafter must be governed accordingly. The present section continues the
prior rule permitting withdrawal of bids in auctions both with and without reserve; and the rule is made explicit
that the retraction of a bid does not revive a prior bid.

Cross Reference

§ 28:2-328. SALE BY AUCTION.



Point 2: Section 2-205.

Definitional Cross References

"Buyer". Section 2-103.

"Good faith". Section 1-201.

"Goods". Section 2-105.

"Lot". Section 2-105.

"Notice". Section 1-201.

"Sale". Section 2-106.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-328.

1973 Ed., § 28:2-328.

Legislative History of Laws

Law 11-255, the "Second Technical Amendments Act of 1996," was introduced in Council and assigned Bill
No. 11-905, which was referred to the Committee of the Whole. The Bill was adopted on first and second
readings on November 7, 1996, and December 3, 1996, respectively. Signed by the Mayor on December 24,
1996, it was assigned Act No. 11-519 and transmitted to both Houses of Congress for its review. D.C. Law
11-255 became effective on April 9, 1997.

Each provision of this article with regard to the rights, obligations and remedies of the seller, the buyer,
purchasers or other third parties applies irrespective of title to the goods except where the provision refers
to such title. Insofar as situations are not covered by the other provisions of this article and matters
concerning title become material the following rules apply:

(1) Title to goods cannot pass under a contract for sale prior to their identification to the contract
(section 28:2-501), and unless otherwise explicitly agreed the buyer acquires by their identification a
special property as limited by this subtitle. Any retention or reservation by the seller of the title
(property) in goods shipped or delivered to the buyer is limited in effect to a reservation of a security
interest. Subject to these provisions and to the provisions of the article on secured transactions (Article
9), title to goods passes from the seller to the buyer in any manner and on any conditions explicitly
agreed on by the parties.

(2) Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller
completes his performance with reference to the physical delivery of the goods, despite any
reservation of a security interest and even though a document of title is to be delivered at a different
time or place; and in particular and despite any reservation of a security interest by the bill of lading

(a) if the contract requires or authorizes the seller to send the goods to the buyer but does not
require him to deliver them at destination, title passes to the buyer at the time and place of
shipment; but

(b) if the contract requires delivery at destination, title passes on tender there.

(3) Unless otherwise explicitly agreed where delivery is to be made without moving the goods,

(a) if the seller is to deliver a document of title, title passes at the time when and the place where he
delivers such documents; or

(b) if the goods are at the time of contracting already identified and no documents are to be
delivered, title passes at the time and place of contracting.

(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not justified, or a
justified revocation of acceptance revests title to the goods in the seller. Such revesting occurs by
operation of law and is not a "sale".

(Dec. 30, 1963, 77 Stat. 653, Pub. L. 88-243, § 1.)

PART 4. TITLE, CREDITORS AND GOOD FAITH
PURCHASERS.

§ 28:2-401. PASSING OF TITLE; RESERVATION FOR SECURITY; LIMITED
APPLICATION OF THIS SECTION.



HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See generally, Sections 17, 18, 19 and 20, Uniform Sales Act.
Purposes

To make it clear that:

1. This Article deals with the issues between seller and buyer in terms of step by step performance or non-
performance under the contract for sale and not in terms of whether or not "title" to the goods has passed.
That the rules of this section in no way alter the rights of either the buyer, seller or third parties declared
elsewhere in the Article is made clear by the preamble of this section. This section, however, in no way
intends to indicate which line of interpretation should be followed in cases where the applicability of "public"
regulation depends upon a "sale" or upon location of "title" without further definition. The basic policy of this
Article that known purpose and reason should govern interpretation cannot extend beyond the scope of its
own provisions. It is therefore necessary to state what a "sale" is and when title passes under this Article in
case the courts deem any public regulation to incorporate the defined term of the "private" law.

2. "Future" goods cannot be the subject of a present sale. Before title can pass the goods must be identified
in the manner set forth in Section 2-501. The parties, however, have full liberty to arrange by specific terms for
the passing of title to goods which are existing.

3. The "special property" of the buyer in goods identified to the contract is excluded from the definition of
"security interest"; its incidents are defined in provisions of this Article such as those on the rights of the
seller's creditors, on good faith purchase, on the buyer's right to goods on the seller's insolvency, and on the
buyer's right to specific performance or replevin.

4. The factual situations in subsections (2) and (3) upon which passage of title turn actually base the test upon
the time when the seller has finally committed himself in regard to specific goods. Thus in a "shipment"
contract he commits himself by the act of making the shipment. If shipment is not contemplated subsection (3)
turns on the seller's final commitment, i.e. the delivery of documents or the making of the contract.

Cross References

Point 2: Sections 2-102, 2-501 and 2-502.

Point 3: Sections 1-201, 2-402, 2-403, 2-502 and 2-716.

Definitional Cross References

"Agreement". Section 1-201.

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Good faith". Section 2-103.

"Goods". Section 2-105.

"Party". Section 1-201.

"Purchaser". Section 1-201.

"Receipt" of goods. Section 2-103.

"Remedy". Section 1-201.

"Rights". Section 1-201.

"Sale". Section 2-106.

"Security interest". Section 1-201.

"Seller". Section 2-103.

"Send". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-401.

1973 Ed., § 28:2-401.



(1) Except as provided in subsections (2) and (3), rights of unsecured creditors of the seller with respect to
goods which have been identified to a contract for sale are subject to the buyer's rights to recover the
goods under this article (sections 28:2-502 and 28:2-716).

(2) A creditor of the seller may treat a sale or an identification of goods to a contract for sale as void if as
against him a retention of possession by the seller is fraudulent under any rule of law of the state where the
goods are situated, except that retention of possession in good faith and current course of trade by a
merchant-seller for a commercially reasonable time after a sale or identification is not fraudulent.

(3) Nothing in this article shall be deemed to impair the rights of creditors of the seller

(a) under the provisions of the article on secured transactions (Article 9); or

(b) where identification to the contract or delivery is made not in current course of trade but in
satisfaction of or as security for a pre-existing claim for money, security or the like and is made under
circumstances which under any rule of law of the state where the goods are situated would apart from
this article constitute the transaction a fraudulent transfer or voidable preference.

(Dec. 30, 1963, 77 Stat. 654, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsection (2)--Section 26, Uniform Sales Act; Subsections (1) and (3)--none.
Changes

Rephrased.
Purposes of Changes and New Matter

To avoid confusion on ordinary issues between current sellers and buyers and issues in the field of preference
and hindrance by making it clear that:

1. Local law on questions of hindrance of creditors by the seller's retention of possession of the goods are
outside the scope of this Article, but retention of possession in the current course of trade is legitimate.
Transactions which fall within the law's policy against improper preferences are reserved from the protection
of this Article.

2. The retention of possession of the goods by a merchant seller for a commercially reasonable time after a
sale or identification in current course is exempted from attack as fraudulent. Similarly, the provisions of
subsection (3) have no application to identification or delivery made in the current course of trade, as
measured against general commercial understanding of what a "current" transaction is.

Definitional Cross References

"Contract for sale". Section 2-106.

"Creditor". Section 1-201.

"Good faith". Section 2-103.

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Money". Section 1-201.

"Reasonable time". Section 1-204.

"Rights". Section 1-201.

"Sale". Section 2-106.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-402.

1973 Ed., § 28:2-402.

§ 28:2-402. RIGHTS OF SELLER'S CREDITORS AGAINST SOLD GOODS.

§ 28:2-403. POWER TO TRANSFER; GOOD FAITH PURCHASE OF GOODS;
"ENTRUSTING".



(1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a
purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person with
voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been
delivered under a transaction of purchase the purchaser has such power even though

(a) the transferor was deceived as to the identity of the purchaser, or

(b) the delivery was in exchange for a check which is later dishonored, or

(c) it was agreed that the transaction was to be a "cash sale", or

(d) the delivery was procured through fraud punishable as larcenous under the criminal law.

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power
to transfer all rights of the entruster to a buyer in ordinary course of business.

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any
condition expressed between the parties to the delivery or acquiescence and regardless of whether the
procurement of the entrusting or the possessor's disposition of the goods have been such as to be
larcenous under the criminal law.

(4) The rights of other purchasers of goods and of lien creditors are governed by the articles on secured
transactions (Article 9), bulk sales (Article 6) and documents of title (Article 7).

(Dec. 30, 1963, 77 Stat. 654, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-239, § 3(c), 44 DCR 936.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 20(4), 23, 24, 25, Uniform Sales Act; Section 9, especially 9(2), Uniform Trust Receipts Act; Section
9, Uniform Conditional Sales Act.
Changes

Consolidated and rewritten.
Purposes of Changes

To gather together a series of prior uniform statutory provisions and the case-law thereunder and to state a
unified and simplified policy on good faith purchase of goods.

1. The basic policy of our law allowing transfer of such title as the transferor has is generally continued and
expanded under subsection (1). In this respect the provisions of the section are applicable to a person taking
by any form of "purchase" as defined by this Act. Moreover the policy of this Act expressly providing for the
application of supplementary general principles of law to sales transactions wherever appropriate joins with
the present section to continue unimpaired all rights acquired under the law of agency or of apparent agency
or ownership or other estoppel, whether based on statutory provisions or on case law principles. The section
also leaves unimpaired the powers given to selling factors under the earlier Factors Acts. In addition
subsection (1) provides specifically for the protection of the good faith purchaser for value in a number of
specific situations which have been troublesome under prior law.

On the other hand, the contract of purchase is of course limited by its own terms as in a case of pledge for a
limited amount or of sale of a fractional interest in goods.

2. The many particular situations in which a buyer in ordinary course of business from a dealer has been
protected against reservation of property or other hidden interest are gathered by subsections (2)-(4) into a
single principle protecting persons who buy in ordinary course out of inventory. Consignors have no reason to
complain, nor have lenders who hold a security interest in the inventory, since the very purpose of goods in
inventory is to be turned into cash by sale.

The principle is extended in subsection (3) to fit with the abolition of the old law of "cash sale" by subsection
(1)(c). It is also freed from any technicalities depending on the extended law of larceny; such extension of the
concept of theft to include trick, particular types of fraud, and the like is for the purpose of helping conviction of
the offender; it has no proper application to the long-standing policy of civil protection of buyers from persons
guilty of such trick or fraud. Finally, the policy is extended, in the interest of simplicity and sense, to any
entrusting by a bailor; this is in consonance with the explicit provisions of Section 7-205 on the powers of a
warehouseman who is also in the business of buying and selling fungible goods of the kind he warehouses.
As to entrusting by a secured party, subsection (2) is limited by the more specific provisions of Section 9-
307(1), which deny protection to a person buying farm products from a person engaged in farming operations.

3. The definition of "buyer in ordinary course of business" (Section 1-201) is effective here and preserves the
essence of the healthy limitations engrafted by the case-law on the older statutes. The older loose concept of
good faith and wide definition of value combined to create apparent good faith purchasers in many situations
in which the result outraged common sense; the court's solution was to protect the original title especially by
use of "cash sale" or of overtechnical construction of the enabling clauses of the statutes. But such rulings then
turned into limitations on the proper protection of buyers in the ordinary market. Section 1-201(9) cuts down



the category of buyer in ordinary course in such fashion as to take care of the results of the cases, but with no
price either in confusion or in injustice to proper dealings in the normal market.

4. Except as provided in subsection (1), the rights of purchasers other than buyers in ordinary course are left
to the Articles on Secured Transactions, Documents of Title, and Bulk Sales.

Cross References

Point 1: Sections 1-103 and 1-201.

Point 2: Sections 1-201, 2-402, 7-205 and 9-307(1).

Points 3 and 4: Sections 1-102, 1-201, 2-104, 2-707 and Articles 6, 7 and 9.

Definitional Cross References

"Buyer in ordinary course of business". Section 1-201.

"Good faith". Sections 1-201 and 2-103.

"Goods". Section 2-105.

"Person". Section 1-201.

"Purchaser". Section 1-201.

"Signed". Section 1-201.

"Term". Section 1-201.

"Value". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-403.

1973 Ed., § 28:2-403.

Legislative History of Laws

Law 11-239, the "Uniform Commercial Code--Bulk Sales Act of 1996," was introduced in Council and
assigned Bill No. 11-575, which was referred to the Committee on Consumer and Regulatory Affairs. The Bill
was adopted on first and second readings on November 11, 1996, and December 3, 1996, respectively.
Signed by the Mayor on December 24, 1996, it was assigned Act No. 11-499 and transmitted to both Houses
of Congress for its review. D.C. Law 11-239 became effective on April 9, 1997.

(1) The buyer obtains a special property and an insurable interest in goods by identification of existing
goods as goods to which the contract refers even though the goods so identified are non-conforming and
he has an option to return or reject them. Such identification can be made at any time and in any manner
explicitly agreed to by the parties. In the absence of explicit agreement identification occurs

(a) when the contract is made if it is for the sale of goods already existing and identified;

(b) if the contract is for the sale of future goods other than those described in paragraph (c), when
goods are shipped, marked or otherwise designated by the seller as goods to which the contract
refers;

(c) when the crops are planted or otherwise become growing crops or the young are conceived if the
contract is for the sale of unborn young to be born within twelve months after contracting or for the sale
of crops to be harvested within twelve months or the next normal harvest season after contracting
whichever is longer.

(2) The seller retains an insurable interest in goods so long as title to or any security interest in the goods
remains in him and where the identification is by the seller alone he may until default or insolvency or
notification to the buyer that the identification is final substitute other goods for those identified.

(3) Nothing in this section impairs any insurable interest recognized under any other statute or rule of law.

(Dec. 30, 1963, 77 Stat. 655, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

PART 5. PERFORMANCE.

§ 28:2-501. INSURABLE INTEREST IN GOODS; MANNER OF
IDENTIFICATION OF GOODS.



Prior Uniform Statutory Provision

See Sections 17 and 19, Uniform Sales Act.
Purposes

1. The present section deals with the manner of identifying goods to the contract so that an insurable interest
in the buyer and the rights set forth in the next section will accrue. Generally speaking, identification may be
made in any manner "explicitly agreed to" by the parties. The rules of paragraphs (a), (b) and (c) apply only in
the absence of such "explicit agreement".

2. In the ordinary case identification of particular existing goods as goods to which the contract refers is
unambiguous and may occur in one of many ways. It is possible, however, for the identification to be tentative
or contingent. In view of the limited effect given to identification by this Article, the general policy is to resolve
all doubts in favor of identification.

3. The provision of this section as to "explicit agreement" clarifies the present confusion in the law of sales
which has arisen from the fact that under prior uniform legislation all rules of presumption with reference to the
passing of title or to appropriation (which in turn depended upon identification) were regarded as subject to
the contrary intention of the parties or of the party appropriating. Such uncertainty is reduced to a minimum
under this section by requiring "explicit agreement" of the parties before the rules of paragraphs (a), (b) and
(c) are displaced--as they would be by a term giving the buyer power to select the goods. An "explicit"
agreement, however, need not necessarily be found in the terms used in the particular transaction. Thus,
where a usage of the trade has previously been made explicit by reduction to a standard set of "rules and
regulations" currently incorporated by reference into the contracts of the parties, a relevant provision of those
"rules and regulations" is "explicit" within the meaning of this section.

4. In view of the limited function of identification there is no requirement in this section that the goods be in
deliverable state or that all of the seller's duties with respect to the processing of the goods be completed in
order that identification occur. For example, despite identification the risk of loss remains on the seller under
the risk of loss provisions until completion of his duties as to the goods and all of his remedies remain
dependent upon his not defaulting under the contract.

5. Undivided shares in an identified fungible bulk, such as grain in an elevator or oil in a storage tank, can be
sold. The mere making of the contract with reference to an undivided share in an identified fungible bulk is
enough under subsection (a) to effect an identification if there is no explicit agreement otherwise. The seller's
duty, however, to segregate and deliver according to the contract is not affected by such an identification but
is controlled by other provisions of this Article.

6. Identification of crops under paragraph (c) is made upon planting only if they are to be harvested within the
year or within the next normal harvest season. The phrase "next normal harvest season" fairly includes nursery
stock raised for normally quick "harvest," but plainly excludes a "timber" crop to which the concept of a harvest
"season" is inapplicable.

Paragraph (c) is also applicable to a crop of wool or the young of animals to be born within twelve months
after contracting. The product of a lumbering, mining or fishing operating, though seasonal, is not within the
concept of "growing". Identification under a contract for all or part of the output of such an operation can be
effected early in the operation.

Cross References

Point 1: Section 2-502.

Point 4: Sections 2-509, 2-510 and 2-703.

Point 5: Sections 2-105, 2-308, 2-503 and 2-509.

Point 6: Sections 2-105(1), 2-107(1) and 2-402.

Definitional Cross References

"Agreement". Section 1-201.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Future goods". Section 2-105.

"Goods". Section 2-105.

"Notification". Section 1-201.

"Party". Section 1-201.

"Sale". Section 2-106.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications



1981 Ed., § 28:2-501.

1973 Ed., § 28:2-501.

(1) Subject to subsections (2) and (3) and even though the goods have not been shipped, a buyer who has
paid a part or all of the price of goods in which he has a special property under the provisions of § 28:2-
501 may, on making and keeping good a tender of any unpaid portion of their price, recover them from the
seller if:

(a) in the case of goods bought for personal, family, or household purposes, the seller repudiates or
fails to deliver as required by the contract; or

(b) in all cases, the seller becomes insolvent within 10 days after receipt of the first installment on their
price.

(2) The buyer's right to recover the goods under subsection (1)(a) vests upon acquisition of a special
property, even if the seller had not then repudiated or failed to deliver.

(3) If the identification creating his special property has been made by the buyer he acquires the right to
recover the goods only if they conform to the contract for sale.

(Dec. 30, 1963, 77 Stat. 655, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, § 201(c)(4), 47 DCR
7576.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Compare Sections 17, 18 and 19, Uniform Sales Act.
Purposes

1. This section gives an additional right to the buyer as a result of identification of the goods to the contract in
the manner provided in Section 2-501. The buyer is given a right to recover the goods, conditioned upon
making and keeping good a tender of any unpaid portion of the price, in two limited circumstances. First, the
buyer may recover goods bought for personal, family, or household purposes if the seller repudiates the
contract or fails to deliver the goods. Second, in any case, the buyer may recover the goods if the seller
becomes insolvent within 10 days after the seller receives the first installment on their price. The buyer's right
to recover the goods under this section is an exception to the usual rule, under which the disappointed buyer
must resort to an action to recover damages.

2. The question of whether the buyer also acquires a security interest in identified goods and has rights to the
goods when insolvency takes place after the ten-day period provided in this section depends upon
compliance with the provisions of the Article on Secured Transactions (Article 9).

3. Under subsection (2), the buyer's right to recover consumer goods under subsection (1)(a) vests upon
acquisition of a special property, which occurs upon identification of the goods to the contract. See Section 2-
501. Inasmuch as a secured party normally acquires no greater rights in its collateral that its debtor had or had
power to convey, see Section 2- 403(1) (first sentence), a buyer who acquires a right to recover under this
section will take free of a security interest created by the seller if it attaches to the goods after the goods have
been identified to the contract. The buyer will take free, even if the buyer does not buy in ordinary course and
even if the security interest is perfected. Of course, to the extent that the buyer pays the price after the security
interest attaches, the payments will constitute proceeds of the security interest.

4. Subsection (3) is included to preclude the possibility of unjust enrichment, which would exist if the buyer
were permitted to recover goods even though they were greatly superior in quality or quantity to that called for
by the contract for sale.

Cross References

Point 1: Sections 1-201 and 2-702.

Point 2: Article 9.

Definitional Cross References

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract for sale". Section 2-106.

§ 28:2-502. BUYER'S RIGHT TO GOODS ON SELLER'S REPUDIATION,
FAILURE TO DELIVER, OR INSOLVENCY.



"Goods". Section 2-105.

"Insolvent". Section 1-201.

"Right". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-502.

1973 Ed., § 28:2-502.

Effect of Amendments

D.C. Law 13-201, enacting a new Article 9 of the Uniform Commercial Code applicable July 1, 2001, made
conforming amendments to this section applicable upon the same date.

Legislative History of Laws

For Law 13-201, see notes following § 28:2-103.

(1) Tender of delivery requires that the seller put and hold conforming goods at the buyer's disposition and
give the buyer any notification reasonably necessary to enable him to take delivery. The manner, time and
place for tender are determined by the agreement and this article, and in particular

(a) tender must be at a reasonable hour, and if it is of goods they must be kept available for the period
reasonably necessary to enable the buyer to take possession; but

(b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of the
goods.

(2) Where the case is within the next section respecting shipment tender requires that the seller comply
with its provisions.

(3) Where the seller is required to deliver at a particular destination tender requires that he comply with
subsection (1) and also in any appropriate case tender documents as described in subsections (4) and
(5) of this section.

(4) Where goods are in the possession of a bailee and are to be delivered without being moved

(a) tender requires that the seller either tender a negotiable document of title covering such goods or
procure acknowledgment by the bailee of the buyer's right to possession of the goods; but

(b) tender to the buyer of a non-negotiable document of title or of a written direction to the bailee to
deliver is sufficient tender unless the buyer seasonably objects, and receipt by the bailee of notification
of the buyer's rights fixes those rights as against the bailee and all third persons; but risk of loss of the
goods and of any failure by the bailee to honor the non-negotiable document of title or to obey the
direction remains on the seller until the buyer has had a reasonable time to present the document or
direction, and a refusal by the bailee to honor the document or to obey the direction defeats the tender.

(5) Where the contract requires the seller to deliver documents

(a) he must tender all such documents in correct form except as provided in this article with respect to
bills of lading in a set (subsection (2) of section 28:2-323); and

(b) tender through customary banking channels is sufficient and dishonor of a draft accompanying the
documents constitutes non-acceptance or rejection.

(Dec. 30, 1963, 77 Stat. 655, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Sections 11, 19, 20, 43(3) and (4), 46 and 51, Uniform Sales Act.
Changes

The general policy of the above sections is continued and supplemented but subsection (3) changes the rule
of prior section 19(5) as to what constitutes a "destination" contract and subsection (4) incorporates a minor
correction as to tender of delivery of goods in the possession of a bailee.
Purposes of Changes

1. The major general rules governing the manner of proper or due tender of delivery are gathered in this
section. The term "tender" is used in this Article in two different senses. In one sense it refers to "due tender"

§ 28:2-503. MANNER OF SELLER'S TENDER OF DELIVERY.



which contemplates an offer coupled with a present ability to fulfill all the conditions resting on the tendering
party and must be followed by actual performance if the other party shows himself ready to proceed. Unless
the context unmistakably indicates otherwise this is the meaning of "tender" in this Article and the occasional
addition of the word "due" is only for clarity and emphasis. At other times it is used to refer to an offer of goods
or documents under a contract as if in fulfillment of its conditions even though there is a defect when measured
against the contract obligation. Used in either sense, however, "tender" connotes such performance by the
tendering party as puts the other party in default if he fails to proceed in some manner.

2. The seller's general duty to tender and deliver is laid down in Section 2-301 and more particularly in Section
2-507. The seller's right to a receipt if he demands one and receipts are customary is governed by Section 1-
205. Subsection (1) of the present section proceeds to set forth two primary requirements of tender: first, that
the seller "put and hold conforming goods at the buyer's disposition" and, second, that he "give the buyer any
notice reasonably necessary to enable him to take delivery."

In cases in which payment is due and demanded upon delivery the "buyer's disposition" is qualified by the
seller's right to retain control of the goods until payment by the provision of this Article on delivery on condition.
However, where the seller is demanding payment on delivery he must first allow the buyer to inspect the goods
in order to avoid impairing his tender unless the contract for sale is on C.I.F., C.O.D., cash against documents
or similar terms negating the privilege of inspection before payment.

In the case of contracts involving documents the seller can "put and hold conforming goods at the buyer's
disposition" under subsection (1) by tendering documents which give the buyer complete control of the goods
under the provisions of Article 7 on due negotiation.

3. Under paragraph (a) of subsection (1) usage of the trade and the circumstances of the particular case
determine what is a reasonable hour for tender and what constitutes a reasonable period of holding the goods
available.

4. The buyer must furnish reasonable facilities for the receipt of the goods tendered by the seller under
subsection (1), paragraph (b). This obligation of the buyer is no part of the seller's tender.

5. For the purposes of subsections (2) and (3) there is omitted from this Article the rule under prior uniform
legislation that a term requiring the seller to pay the freight or cost of transportation to the buyer is equivalent to
an agreement by the seller to deliver to the buyer or at an agreed destination. This omission is with the
specific intention of negating the rule, for under this Article the "shipment" contract is regarded as the normal
one and the "destination" contract as the variant type. The seller is not obligated to deliver at a named
destination and bear the concurrent risk of loss until arrival, unless he has specifically agreed so to deliver or
the commercial understanding of the terms used by the parties contemplates such delivery.

6. Paragraph (a) of subsection (4) continues the rule of the prior uniform legislation as to acknowledgment by
the bailee. Paragraph (b) of subsection (4) adopts the rule that between the buyer and the seller the risk of
loss remains on the seller during a period reasonable for securing acknowledgment of the transfer from the
bailee, while as against all other parties the buyer's rights are fixed as of the time the bailee receives notice of
the transfer.

7. Under subsection (5) documents are never "required" except where there is an express contract term or it
is plainly implicit in the peculiar circumstances of the case or in a usage of trade. Documents may, of course,
be "authorized" although not required, but such cases are not within the scope of this subsection. When
documents are required, there are three main requirements of this subsection: (1) "All": each required
document is essential to a proper tender; (2) "Such": the documents must be the ones actually required by the
contract in terms of source and substance; (3) "Correct form": All documents must be in correct form.

When a prescribed document cannot be procured, a question of fact arises under the provision of this Article
on substituted performance as to whether the agreed manner of delivery is actually commercially
impracticable and whether the substitute is commercially reasonable.

Cross References

Point 2: Sections 1-205, 2-301, 2-310, 2-507 and 2-513 and Article 7.

Point 5: Sections 2-308, 2-310 and 2-509.

Point 7: Section 2-614(1).

Specific matters involving tender are covered in many additional sections of this Article. See Sections 1-205,
2-301, 2-306 to 2-319, 2- 321(3), 2-504, 2-507(2), 2-511(1), 2-513, 2-612 and 2-614.

Definitional Cross References

"Agreement". Section 1-201.

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Contract". Section 1-201.



"Delivery". Section 1-201.

"Dishonor". Section 3-508.

"Document of title". Section 1-201.

"Draft". Section 3-104.

"Goods". Section 2-105.

"Notification". Section 1-201.

"Reasonable time". Section 1-204.

"Receipt" of goods. Section 2-103.

"Rights". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

"Written". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-503.

1973 Ed., § 28:2-503.

Where the seller is required or authorized to send the goods to the buyer and the contract does not require
him to deliver them at a particular destination, then unless otherwise agreed he must

(a) put the goods in the possession of such a carrier and make such a contract for their transportation
as may be reasonable having regard to the nature of the goods and other circumstances of the case;
and

(b) obtain and promptly deliver or tender in due form any document necessary to enable the buyer to
obtain possession of the goods or otherwise required by the agreement or by usage of trade; and

(c) promptly notify the buyer of the shipment. Failure to notify the buyer under paragraph (c) or to make
a proper contract under paragraph (a) is a ground for rejection only if material delay or loss ensues.

(Dec. 30, 1963, 77 Stat. 656, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 46, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To continue the general policy of the prior uniform statutory provision while incorporating certain modifications
with respect to the requirement that the contract with the carrier be made expressly on behalf of the buyer and
as to the necessity of giving notice of the shipment to the buyer, so that:

1. The section is limited to "shipment" contracts as contracted with "destination" contracts or contracts for
delivery at the place where the goods are located. The general principles embodied in this section cover the
special cases of F.O.B. point of shipment contracts and C.I.F. and C.&F. contracts. Under the preceding
section on manner of tender of delivery, due tender by the seller requires that he comply with the requirements
of this section in appropriate cases.

2. The contract to be made with the carrier under paragraph (a) must conform to all express terms of the
agreement, subject to any substitution necessary because of failure of agreed facilities as provided in the later
provision on substituted performance. However, under the policies of this Article on good faith and
commercial standards and on buyer's rights on improper delivery, the requirements of explicit provisions must
be read in terms of their commercial and not their literal meaning. This policy is made express with respect to
bills of lading in a set in the provision of this Article on form of bills of lading required in overseas shipment.

3. In the absence of agreement, the provision of this Article on options and cooperation respecting
performance gives the seller the choice of any reasonable carrier, routing and other arrangements. Whether or
not the shipment is at the buyer's expense the seller must see to any arrangements, reasonable in the
circumstances, such as refrigeration, watering of live stock, protection against cold, the sending along of any

§ 28:2-504. SHIPMENT BY SELLER.



necessary help, selection of specialized cars and the like for paragraph (a) is intended to cover all necessary
arrangements whether made by contract with the carrier or otherwise. There is, however, a proper relaxation
of such requirements if the buyer is himself in a position to make the appropriate arrangements and the seller
gives him reasonable notice of the need to do so. It is an improper contract under paragraph (a) for the seller
to agree with the carrier to a limited valuation below the true value and thus cut off the buyer's opportunity to
recover from the carrier in the event of loss, when the risk of shipment is placed on the buyer by his contract
with the seller.

4. Both the language of paragraph (b) and the nature of the situation it concerns indicate that the requirement
that the seller must obtain and deliver promptly to the buyer in due form any document necessary to enable
him to obtain possession of the goods is intended to cumulate with the other duties of the seller such as those
covered in paragraph (a).

In this connection, in the case of pool car shipments a delivery order furnished by the seller on the pool car
consignee, or on the carrier for delivery out of a larger quantity, satisfies the requirements of paragraph (b)
unless the contract requires some other form of document.

5. This Article, unlike the prior uniform statutory provision, makes it the seller's duty to notify the buyer of
shipment in all cases. The consequences of his failure to do so, however, are limited in that the buyer may
reject on this ground only where material delay or loss ensues.

A standard and acceptable manner of notification in open credit shipments is the sending of an invoice and in
the case of documentary contracts is the prompt forwarding of the documents as under paragraph (b) of this
section. It is also usual to send on a straight bill of lading but this is not necessary to the required notification.
However, should such a document prove necessary or convenient to the buyer, as in the case of loss and
claim against the carrier, good faith would require the seller to send it on request.

Frequently the agreement expressly requires prompt notification as by wire or cable. Such a term may be of
the essence and the final clause of paragraph (c) does not prevent the parties from making this a particular
ground for rejection. To have this vital and irreparable effect upon the seller's duties, such a term should be
part of the "dickered" terms written in any "form," or should otherwise be called seasonably and sharply to the
seller's attention.

6. Generally, under the final sentence of the section, rejection by the buyer is justified only when the seller's
dereliction as to any of the requirements of this section in fact is followed by material delay or damage. It rests
on the seller, so far as concerns matters not within the peculiar knowledge of the buyer, to establish that his
error has not been followed by events which justify rejection.

Cross References

Point 1: Sections 2-319, 2-320 and 2-503(2).

Point 2: Sections 1-203, 2-323(2), 2-601 and 2-614(1).

Point 3: Section 2-311(2).

Point 5: Section 1-203.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Delivery". Section 1-201.

"Goods". Section 2-105.

"Notifies". Section 1-201.

"Seller". Section 2-103.

"Send". Section 1-201.

"Usage of trade". Section 1-205.

Prior Codifications

1981 Ed., § 28:2-504.

1973 Ed., § 28:2-504.

(1) Where the seller has identified goods to the contract by or before shipment:

(a) his procurement of a negotiable bill of lading to his own order or otherwise reserves in him a
security interest in the goods. His procurement of the bill to the order of a financing agency or of the

§ 28:2-505. SELLER'S SHIPMENT UNDER RESERVATION.



buyer indicates in addition only the seller's expectation of transferring that interest to the person
named.

(b) a non-negotiable bill of lading to himself or his nominee reserves possession of the goods as
security but except in a case of conditional delivery (subsection (2) of section 28:2-507) a non-
negotiable bill of lading naming the buyer as consignee reserves no security interest even though the
seller retains possession of the bill of lading.

(2) When shipment by the seller with reservation of a security interest is in violation of the contract for sale
it constitutes an improper contract for transportation within the preceding section but impairs neither the
rights given to the buyer by shipment and identification of the goods to the contract nor the seller's powers
as a holder of a negotiable document.

(Dec. 30, 1963, 77 Stat. 656, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 20(2), (3), (4), Uniform Sales Act.
Changes

Completely rephrased, the "powers" of the parties in cases of reservation being emphasized primarily rather
than the "rightfulness" of reservation.
Purposes of Changes

To continue in general the policy of the prior uniform statutory provision with certain modifications of emphasis
and language, so that:

1. The security interest reserved to the seller under subsection (1) is restricted to securing payment or
performance by the buyer and the seller is strictly limited in his disposition and control of the goods as against
the buyer and third parties. Under this Article, the provision as to the passing of interest expressly applies
"despite any reservation of security title" and also provides that the "rights, obligations and remedies" of the
parties are not altered by the incidence of title generally. The security interest, therefore, must be regarded as
a means given to the seller to enforce his rights against the buyer which is unaffected by and in turn does not
affect the location of title generally. The rules set forth in subsection (1) are not to be altered by any apparent
"contrary intent" of the parties as to passing of title, since the rights and remedies of the parties to the contract
of sale, as defined in this Article, rest on the contract and its performance or breach and not on stereotyped
presumptions as to the location of title.

This Article does not attempt to regulate local procedure in regard to the effective maintenance of the seller's
security interest when the action is in replevin by the buyer against the carrier.

2. Every shipment of identified goods under a negotiable bill of lading reserves a security interest in the seller
under subsection (1) paragraph (a).

It is frequently convenient for the seller to make the bill of lading to the order of a nominee such as his agent at
destination, the financing agency to which he expects to negotiate the document or the bank issuing a credit to
him. In many instances, also, the buyer is made the order party. This Article does not deal directly with the
question as to whether a bill of lading made out by the seller to the order of a nominee gives the carrier notice
of any rights which the nominee may have so as to limit its freedom or obligation to honor the bill of lading in
the hands of the seller as the original shipper if the expected negotiation fails. This is dealt with in the Article
on Documents of Title (Article 7).

3. A non-negotiable bill of lading taken to a party other than the buyer under subsection (1) paragraph (b)
reserves possession of the goods as security in the seller but if he seeks to withhold the goods improperly the
buyer can tender payment and recover them.

4. In the case of a shipment by non-negotiable bill of lading taken to a buyer, the seller, under subsection (1)
retains no security interest or possession as against the buyer and by the shipment he de facto loses control
as against the carrier except where he rightfully and effectively stops delivery in transit. In cases in which the
contract gives the seller the right to payment against delivery, the seller, by making an immediate demand for
payment, can show that his delivery is conditional, but this does not prevent the buyer's power to transfer full
title to a sub-buyer in ordinary course or other purchaser under Section 2-403.

5. Under subsection (2) an improper reservation by the seller which would constitute a breach in no way
impairs such of the buyer's rights as result from identification of the goods. The security title reserved by the
seller under subsection (1) does not protect his holding of the document or the goods for the purpose of
exacting more than is due him under the contract.

Cross References

Point 1: Section 1-201.



Point 2: Article 7.

Point 3: Sections 2-501(2) and 2-504.

Point 4: Sections 2-403, 2-507(2) and 2-705.

Point 5: Sections 2-310, 2-319(4), 2-320(4), 2-501 and 2-502 and Article 7.

Definitional Cross References

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Consignee" Section 7-102.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Delivery". Section 1-201.

"Financing agency". Section 2-104.

"Goods". Section 2-105.

"Holder". Section 1-201.

"Person". Section 1-201.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-505.

1973 Ed., § 28:2-505.

(1) A financing agency by paying or purchasing for value a draft which relates to a shipment of goods
acquires to the extent of the payment or purchase and in addition to its own rights under the draft and any
document of title securing it any rights of the shipper in the goods including the right to stop delivery and
the shipper's right to have the draft honored by the buyer.

(2) The right to reimbursement of a financing agency which has in good faith honored or purchased the
draft under commitment to or authority from the buyer is not impaired by subsequent discovery of defects
with reference to any relevant document which was apparently regular on its face.

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. "Financing agency" is broadly defined in this Article to cover every normal instance in which a party aids or
intervenes in the financing of a sales transaction. The term as used in subsection (1) is not in any sense
intended as a limitation and covers any other appropriate situation which may arise outside the scope of the
definition.

2. "Paying" as used in subsection (1) is typified by the letter of credit, or "authority to pay" situation in which a
banker, by arrangement with the buyer or other consignee, pays on his behalf a draft for the price of the
goods. It is immaterial whether the draft is formally drawn on the party paying or his principal, whether it is a
sight draft paid in cash or a time draft "paid" in the first instance by acceptance, or whether the payment is
viewed as absolute or conditional. All of these cases constitute "payment" under this subsection. Similarly,
"purchasing for value" is used to indicate the whole area of financing by the seller's banker, and the principle
of subsection (1) is applicable without any niceties of distinction between "purchase," "discount," "advance
against collection" or the like. But it is important to notice that the only right to have the draft honored that is
acquired is that against the buyer; if any right against any one else is claimed it will have to be under some
separate obligation of that other person. A letter of credit does not necessarily protect purchasers of drafts.
See Article 5. And for the relations of the parties to documentary drafts see Part 5 of Article 4.

3. Subsection (1) is made applicable to payments or advances against a draft which "relates to" a shipment of
goods and this has been chosen as a term of maximum breadth. In particular the term is intended to cover the
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case of a draft against an invoice or against a delivery order. Further, it is unnecessary that there be an
explicit assignment of the invoice attached to the draft to bring the transaction within the reason of this
subsection.

4. After shipment, "the rights of the shipper in the goods" are merely security rights and are subject to the
buyer's right to force delivery upon tender of the price. The rights acquired by the financing agency are
similarly limited and, moreover, if the agency fails to procure any outstanding negotiable document of title, it
may find its exercise of these rights hampered or even defeated by the seller's disposition of the document to
a third party. This section does not attempt to create any new rights in the financing agency against the carrier
which would force the latter to honor a stop order from the agency, a stranger to the shipment, or any new
rights against a holder to whom a document of title has been duly negotiated under Article 7.

Cross References

Point 1: Section 2-104(2) and Article 4.

Point 2: Part 5 of Article 4, and Article 5.

Point 4: Sections 2-501 and 2-502(1) and Article 7.

Definitional Cross References

"Buyer". Section 2-103.

"Document of title". Section 1-201.

"Draft". Section 3-104.

"Financing agency". Section 2-104.

"Good faith". Section 2-103.

"Goods". Section 2-105.

"Honor". Section 1-201.

"Purchase". Section 1-201.

"Rights". Section 1-201.

"Value". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-506.

1973 Ed., § 28:2-506.

(1) Tender of delivery is a condition to the buyer's duty to accept the goods and, unless otherwise agreed,
to his duty to pay for them. Tender entitles the seller to acceptance of the goods and to payment according
to the contract.

(2) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his
right as against the seller to retain or dispose of them is conditional upon his making the payment due.

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Sections 11, 41, 42 and 69, Uniform Sales Act.
Purposes

1. Subsection (1) continues the policies of the prior uniform statutory provisions with respect to tender and
delivery by the seller. Under this Article the same rules in these matters are applied to present sales and to
contracts for sale. But the provisions of this subsection must be read within the framework of the other
sections of this Article which bear upon the question of delivery and payment.

2. The "unless otherwise agreed" provision of subsection (1) is directed primarily to cases in which payment
in advance has been promised or a letter of credit term has been included. Payment "according to the
contract" contemplates immediate payment, payment at the end of an agreed credit term, payment by a time
acceptance or the like. Under this Act, "contract" means the total obligation in law which results from the
parties' agreement including the effect of this Article. In this context, therefore, there must be considered the
effect in law of such provisions as those on means and manner of payment and on failure of agreed means
and manner of payment.
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3. Subsection (2) deals with the effect of a conditional delivery by the seller and in such a situation makes the
buyer's "right as against the seller" conditional upon payment. These words are used as words of limitation to
conform with the policy set forth in the bona fide purchase sections of this Article. Should the seller after
making such a conditional delivery fail to follow up his rights, the condition is waived. The provision of this
Article for a ten day limit within which the seller may reclaim goods delivered on credit to an insolvent buyer is
also applicable here.

Cross References

Point 1: Sections 2-310, 2-503, 2-511, 2-601 and 2-711 to 2- 713.

Point 2: Sections 1-201, 2-511 and 2-614.

Point 3: Sections 2-401, 2-403, and 2-702(1)(b).

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Rights". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-507.

1973 Ed., § 28:2-507.

(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for
performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and
may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe
would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer
have a further reasonable time to substitute a conforming tender.

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Subsection (1) permits a seller who has made a non-conforming tender in any case to make a conforming
delivery within the contract time upon seasonable notification to the buyer. It applies even where the seller has
taken back the non-conforming goods and refunded the purchase price. He may still make a good tender
within the contract period. The closer, however, it is to the contract date, the greater is the necessity for
extreme promptness on the seller's part in notifying of his intention to cure, if such notification is to be
"seasonable" under this subsection.

The rule of this subsection, moreover, is qualified by its underlying reasons. Thus if, after contracting for June
delivery, a buyer later makes known to the seller his need for shipment early in the month and the seller ships
accordingly, the "contract time" has been cut down by the supervening modification and the time for cure of
tender must be referred to this modified time term.

2. Subsection (2) seeks to avoid injustice to the seller by reason of a surprise rejection by the buyer. However,
the seller is not protected unless he had "reasonable grounds to believe" that the tender would be acceptable.
Such reasonable grounds can lie in prior course of dealing, course of performance or usage of trade as well
as in the particular circumstances surrounding the making of the contract. The seller is charged with
commercial knowledge of any factors in a particular sales situation which require him to comply strictly with his
obligations under the contract as, for example, strict conformity of documents in an overseas shipment or the
sale of precision parts or chemicals for use in manufacture. Further, if the buyer gives notice either implicitly,
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as by a prior course of dealing involving rigorous inspections, or expressly, as by the deliberate inclusion of a
"no replacement" clause in the contract, the seller is to be held to rigid compliance. If the clause appears in a
"form" contract evidence that it is out of line with trade usage or the prior course of dealing and was not called
to the seller's attention may be sufficient to show that the seller had reasonable grounds to believe that the
tender would be acceptable.

3. The words "a further reasonable time to substitute a conforming tender" are intended as words of limitation
to protect the buyer. What is a "reasonable time" depends upon the attending circumstances. Compare
Section 2-511 on the comparable case of a seller's surprise demand for legal tender.

4. Existing trade usages permitting variations without rejection but with price allowance enter into the
agreement itself as contractual limitations of remedy and are not covered by this section.

Cross References

Point 2: Section 2-302.

Point 3: Section 2-511.

Point 4: Sections 1-205 and 2-721.

Definitional Cross References

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Contract". Section 1-201.

"Money". Section 1-201.

"Notifies". Section 1-201.

"Reasonable time". Section 1-204.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-508.

1973 Ed., § 28:2-508.

(1) Where the contract requires or authorizes the seller to ship the goods by carrier

(a) if it does not require him to deliver them at a particular destination, the risk of loss passes to the
buyer when the goods are duly delivered to the carrier even though the shipment is under reservation
(section 28:2-505); but

(b) if it does require him to deliver them at a particular destination and the goods are there duly
tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are
there duly so tendered as to enable the buyer to take delivery.

(2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss passes to
the buyer

(a) on his receipt of a negotiable document of title covering the goods; or

(b) on acknowledgment by the bailee of the buyer's right to possession of the goods; or

(c) after his receipt of a non-negotiable document of title or other written direction to deliver, as
provided in subsection (4)(b) of section 28:2-503.

(3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the
goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery.

(4) The provisions of this section are subject to contrary agreement of the parties and to the provisions of
this article on sale on approval (section 28:2-327) and on effect of breach on risk of loss (section 28:2-
510).

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision
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Section 22, Uniform Sales Act.
Changes

Rewritten, subsection (3) of this section modifying prior law.
Purposes of Changes

To make it clear that:

1. The underlying theory of these sections on risk of loss is the adoption of the contractual approach rather
than an arbitrary shifting of the risk with the "property" in the goods. The scope of the present section,
therefore, is limited strictly to those cases where there has been no breach by the seller. Where for any reason
his delivery or tender fails to conform to the contract, the present section does not apply and the situation is
governed by the provisions on effect of breach on risk of loss.

2. The provisions of subsection (1) apply where the contract "requires or authorizes" shipment of the goods.
This language is intended to be construed parallel to comparable language in the section on shipment by
seller. In order that the goods be "duly delivered to the carrier" under paragraph (a) a contract must be entered
into with the carrier which will satisfy the requirements of the section on shipment by the seller and the delivery
must be made under circumstances which will enable the seller to take any further steps necessary to a due
tender. The underlying reason of this subsection does not require that the shipment be made after contracting,
but where, for example, the seller buys the goods afloat and later diverts the shipment to the buyer, he must
identify the goods to the contract before the risk of loss can pass. To transfer the risk it is enough that a proper
shipment and a proper identification come to apply to the same goods although, aside from special
agreement, the risk will not pass retroactively to the time of shipment in such a case.

3. Whether the contract involves delivery at the seller's place of business or at the situs of the goods, a
merchant seller cannot transfer risk of loss and it remains upon him until actual receipt by the buyer, even
though full payment has been made and the buyer has been notified that the goods are at his disposal.
Protection is afforded him, in the event of breach by the buyer, under the next section.

The underlying theory of this rule is that a merchant who is to make physical delivery at his own place
continues meanwhile to control the goods and can be expected to insure his interest in them. The buyer, on
the other hand, has no control of the goods and it is extremely unlikely that he will carry insurance on goods not
yet in his possession.

4. Where the agreement provides for delivery of the goods as between the buyer and seller without removal
from the physical possession of a bailee, the provisions on manner of tender of delivery apply on the point of
transfer of risk. Due delivery of a negotiable document of title covering the goods or acknowledgment by the
bailee that he holds for the buyer completes the "delivery" and passes the risk.

5. The provisions of this section are made subject by subsection (4) to the "contrary agreement" of the parties.
This language is intended as the equivalent of the phrase "unless otherwise agreed" used more frequently
throughout this Act. "Contrary" is in no way used as a word of limitation and the buyer and seller are lift free to
readjust their rights and risks as declared by this section in any manner agreeable to them. Contrary
agreement can also be found in the circumstances of the case, a trade usage or practice, or a course of
dealing or performance.

Cross References

Point 1: Section 2-510(1).

Point 2: Sections 2-503 and 2-504.

Point 3: Sections 2-104, 2-503 and 2-510.

Point 4: Section 2-503(4).

Point 5: Section 1-201.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Party". Section 1-201.

"Receipt" of goods. Section 2-103.

"Sale on approval". Section 2-326.



"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-509.

1973 Ed., § 28:2-509.

(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the
risk of their loss remains on the seller until cure or acceptance.

(2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective
insurance coverage treat the risk of loss as having rested on the seller from the beginning.

(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is
otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any
deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a
commercially reasonable time.

(Dec. 30, 1963, 77 Stat. 658, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To make clear that:

1. Under subsection (1) the seller by his individual action cannot shift the risk of loss to the buyer unless his
action conforms with all the conditions resting on him under the contract.

2. The "cure" of defective tenders contemplated by subsection (1) applies only to those situations in which the
seller makes changes in goods already tendered, such as repair, partial substitution, sorting out from an
improper mixture and the like since "cure" by repossession and new tender has no effect on the risk of loss of
the goods originally tendered. The seller's privilege of cure does not shift the risk, however, until the cure is
completed.

Where defective documents are involved a cure of the defect by the seller or a waiver of the defects by the
buyer will operate to shift the risk under this section. However, if the goods have been destroyed prior to the
cure or the buyer is unaware of their destruction at the time he waives the defect in the documents, the risk of
the loss must still be borne by the seller, for the risk shifts only at the time of cure, waiver of documentary
defects or acceptance of the goods.

3. In cases where there has been a breach of the contract, if the one in control of the goods is the aggrieved
party, whatever loss or damage may prove to be uncovered by his insurance falls upon the contract breaker
under subsections (2) and (3) rather than upon him. The word "effective" as applied to insurance coverage in
those subsections is used to meet the case of supervening insolvency of the insurer. The "deficiency" referred
to in the text means such deficiency in the insurance coverage as exists without subrogation. This section
merely distributes the risk of loss as stated and is not intended to be disturbed by any subrogation of an
insurer.

Cross Reference

Section 2-509.

Definitional Cross References

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-510.

1973 Ed., § 28:2-510.
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(1) Unless otherwise agreed tender of payment is a condition to the seller's duty to tender and complete
any delivery.

(2) Tender of payment is sufficient when made by any means or in any manner current in the ordinary
course of business unless the seller demands payment in legal tender and gives any extension of time
reasonably necessary to procure it.

(3) Subject to the provisions of this subtitle on the effect of an instrument on an obligation (section 28:3-
310), payment by check is conditional and is defeated as between the parties by dishonor of the check on
due presentment.

(Dec. 30, 1963, 77 Stat. 658, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, § 2(c), 42 DCR 467.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 42, Uniform Sales Act.
Changes

Rewritten by this section and Section 2-507.
Purposes of Changes

1. The requirement of payment against delivery in subsection (1) is applicable to noncommercial sales
generally and to ordinary sales at retail although it has no application to the great body of commercial
contracts which carry credit terms. Subsection (1) applies also to documentary contracts in general and to
contracts which look to shipment by the seller but contain no term on time and manner of payment, in which
situations the payment may, in proper case, be demanded against delivery of appropriate documents.

In the case of specific transactions such as C.O.D. sales or agreements providing for payment against
documents, the provisions of this subsection must be considered in conjunction with the special sections of
the Article dealing with such terms. The provision that tender of payment is a condition to the seller's duty to
tender and complete "any delivery" integrates this section with the language and policy of the section on
delivery in several lots which call for separate payment. Finally, attention should be directed to the provision on
right to adequate assurance of performance which recognizes, even before the time for tender, an obligation
on the buyer not to impair the seller's expectation of receiving payment in due course.

2. Unless there is agreement otherwise the concurrence of the conditions as to tender of payment and tender
of delivery requires their performance at a single place or time. This Article determines that place and time by
determining in various other sections the place and time for tender of delivery under various circumstances
and in particular types of transactions. The sections dealing with time and place of delivery together with the
section on right to inspection of goods answer the subsidiary question as to when payment may be demanded
before inspection by the buyer.

3. The essence of the principle involved in subsection (2) is avoidance of commercial surprise at the time of
performance. The section on substituted performance covers the peculiar case in which legal tender is not
available to the commercial community.

4. Subsection (3) is concerned with the rights and obligations as between the parties to a sales transaction
when payment is made by check. This Article recognizes that the taking of a seemingly solvent party's check
is commercially normal and proper and, if due diligence is exercised in collection, is not to be penalized in any
way. The conditional character of the payment under this section refers only to the effect of the transaction "as
between the parties" thereto and does not purport to cut into the law of "absolute" and "conditional" payment
as applied to such other problems as the discharge of sureties or the responsibilities of a drawee bank which
is at the same time an agent for collection.

The phrase "by check" includes not only the buyer's own but any check which does not effect a discharge
under Article 3 (Section 3-802).   Similarly the reason of this subsection should apply and the same result
should be reached where the buyer "pays" by sight draft on a commercial firm which is financing him.

5. Under subsection (3) payment by check is defeated if it is not honored upon due presentment. This
corresponds to the provisions of article on Commercial Paper. (Section 3-802). But if the seller procures
certification of the check instead of cashing it, the buyer is discharged. (Section 3-411).

6. Where the instrument offered by the buyer is not a payment but a credit instrument such as a note or a
check postdated by even one day, the seller's acceptance of the instrument insofar as third parties are
concerned, amounts to a delivery on credit and his remedies are set forth in the section on buyer's insolvency.
As between the buyer and the seller, however, the matter turns on the present subsection and the section on
conditional delivery and subsequent dishonor of the instrument gives the seller rights on it as well as for
breach of the contract for sale.
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Cross References

Point 1: Sections 2-307, 2-310, 2-320, 2-325, 2-503, 2-513 and 2-609.

Point 2: Sections 2-307, 2 310, 2-319, 2-322, 2-503, 2-504 and 2-513.

Point 3: Section 2-614.

Point 5: Article 3, esp. Sections 3-802 and 3-411.

Point 6: Sections 2-507, 2-702, and Article 3.

Definitional Cross References

"Buyer". Section 2-103.

"Check". Section 3-104.

"Dishonor". Section 3-508.

"Party". Section 1-201.

"Reasonable time". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-511.

1973 Ed., § 28:2-511.

Legislative History of Laws

Law 10-249, the "Uniform Commercial Code--Negotiable Instruments Act of 1994," was introduced in Council
and assigned Bill No. 10-240, which was referred to the Committee on Consumer and Regulatory Affairs. The
Bill was adopted on first and second readings on November 19, 1994, and December 6, 1994, respectively.
Signed by the Mayor on January 18, 1995, it was assigned Act No. 10-396 and transmitted to both Houses of
Congress for its review. D.C. Law 10-249 became effective on March 23, 1995.

(1) Where the contract requires payment before inspection non-conformity of the goods does not excuse
the buyer from so making payment unless

(a) the non-conformity appears without inspection; or

(b) despite tender of the required documents the circumstances would justify injunction against honor
under this subtitle (section 28:5-109(b)).

(2) Payment pursuant to subsection (1) does not constitute an acceptance of goods or impair the buyer's
right to inspect or any of his remedies.

(Dec. 30, 1963, 77 Stat. 658, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-238, § 3(c), 44 DCR 923.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None, but see Sections 47 and 49, Uniform Sales Act.
Purposes

1. Subsection (1) of the present section recognizes that the essence of a contract providing for payment
before inspection is the intention of the parties to shift to the buyer the risks which would usually rest upon the
seller. The basic nature of the transaction is thus preserved and the buyer is in most cases required to pay first
and litigate as to any defects later.

2. "Inspection" under this section is an inspection in a manner reasonable for detecting defects in goods
whose surface appearance is satisfactory.

3. Clause (a) of this subsection states an exception to the general rule based on common sense and normal
commercial practice. The apparent non-conformity referred to is one which is evident in the mere process of
taking delivery.

4. Clause (b) is concerned with contracts for payment against documents and incorporates the general
clarification and modification of the case law contained in the section on excuse of a financing agency.
Section 5-114. [See, now, Section 5-109(b)].

5. Subsection (2) makes explicit the general policy of the Uniform Sales Act that the payment required before
inspection in no way impairs the buyer's remedies or rights in the event of a default by the seller. The
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remedies preserved to the buyer are all of his remedies, which include as a matter of reason the remedy for
total non-delivery after payment in advance.

The provision on performance or acceptance under reservation of rights does not apply to the situations
contemplated here in which payment is made in due course under the contract and the buyer need not pay
"under protest" or the like in order to preserve his rights as to defects discovered upon inspection.

6. This section applies to cases in which the contract requires payment before inspection either by the
express agreement of the parties or by reason of the effect in law of that contract. The present section must
therefore be considered in conjunction with the provision on right to inspection of goods which sets forth the
instances in which the buyer is not entitled to inspection before payment.

Cross References

Point 4: Article 5.

Point 5: Section 1-207.

Point 6: Section 2-513(3).

Definitional Cross References

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract". Section 1-201.

"Financing agency". Section 2-104.

"Goods". Section 2-105.

"Remedy". Section 1-201.

"Rights". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-512.

1973 Ed., § 28:2-512.

Legislative History of Laws

Law 11-238, the "Uniform Commercial Code--Letters of Credit Act of 1996," was introduced in Council and
assigned Bill No. 11-574, which was referred to the Committee on Consumer and Regulatory Affairs. The Bill
was adopted on first and second readings on November 7, 1996, and December 3, 1996, respectively.
Signed by the Mayor on December 24, 1996, it was assigned Act No. 11-498 and transmitted to both Houses
of Congress for its review. D.C. Law 11-238 became effective on April 9, 1997.

(1) Unless otherwise agreed and subject to subsection (3), where goods are tendered or delivered or
identified to the contract for sale, the buyer has a right before payment or acceptance to inspect them at
any reasonable place and time and in any reasonable manner. When the seller is required or authorized to
send the goods to the buyer, the inspection may be after their arrival.

(2) Expenses of inspection must be borne by the buyer but may be recovered from the seller if the goods
do not conform and are rejected.

(3) Unless otherwise agreed and subject to the provisions of this article on C.I.F. contracts (subsection (3)
of section 28:2-321), the buyer is not entitled to inspect the goods before payment of the price when the
contract provides:

(a) for delivery "C.O.D." or on other like terms; or

(b) for payment against documents of title, except where such payment is due only after the goods are
to become available for inspection.

(4) A place or method of inspection fixed by the parties is presumed to be exclusive but unless otherwise
expressly agreed it does not postpone identification or shift the place for delivery or for passing the risk of
loss. If compliance becomes impossible, inspection shall be as provided in this section unless the place or
method fixed was clearly intended as an indispensable condition failure of which avoids the contract.

(Dec. 30, 1963, 77 Stat. 658, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, § 27(mm), 44 DCR 1271.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

§ 28:2-513. BUYER'S RIGHT TO INSPECTION OF GOODS.



Section 47(2), (3), Uniform Sales Act.
Changes

Rewritten, Subsections (2) and (3) being new.
Purposes of Changes and New Matter

To correspond in substance with the prior uniform statutory provision and to incorporate in addition some of
the results of the better case law so that:

1. The buyer is entitled to inspect goods as provided in subsection (1) unless it has been otherwise agreed by
the parties. The phrase "unless otherwise agreed" is intended principally to cover such situations as those
outlined in subsections (3) and (4) and those in which the agreement of the parties negates inspection before
tender of delivery. However, no agreement by the parties can displace the entire right of inspection except
where the contract is simply for the sale of "this thing." Even in a sale of boxed goods "as is" inspection is a
right of the buyer, since if the boxes prove to contain some other merchandise altogether the price can be
recovered back; nor do the limitations of the provision on effect of acceptance apply in such a case.

2. The buyer's right of inspection is available to him upon tender, delivery or appropriation of the goods with
notice to him. Since inspection is available to him on tender, where payment is due against delivery he may,
unless otherwise agreed, make his inspection before payment of the price. It is also available to him after
receipt of the goods and so may be postponed after receipt for a reasonable time. Failure to inspect before
payment does not impair the right to inspect after receipt of the goods unless the case falls within subsection
(4) on agreed and exclusive inspection provisions. The right to inspect goods which have been appropriated
with notice to the buyer holds whether or not the sale was by sample.

3. The buyer may exercise his right of inspection at any reasonable time or place and in any reasonable
manner. It is not necessary that he select the most appropriate time, place or manner to inspect or that his
selection be the customary one in the trade or locality. Any reasonable time, place or manner is available to
him and the reasonableness will be determined by trade usages, past practices between the parties and the
other circumstances of the case.

The last sentence of subsection (1) makes it clear that the place of arrival of shipped goods is a reasonable
place for their inspection.

4. Expenses of an inspection made to satisfy the buyer of the seller's performance must be assumed by the
buyer in the first instance. Since the rule provides merely for an allocation of expense there is no policy to
prevent the parties from providing otherwise in the agreement. Where the buyer would normally bear the
expenses of the inspection but the goods are rightly rejected because of what the inspection reveals,
demonstrable and reasonable costs of the inspection are part of his incidental damage caused by the seller's
breach.

5. In the case of payment against documents, subsection (3) requires payment before inspection, since
shipping documents against which payment is to be made will commonly arrive and be tendered while the
goods are still in transit. This Article recognizes no exception in any peculiar case in which the goods happen
to arrive before the documents. However, where by the agreement payment is to await the arrival of the
goods, inspection before payment becomes proper since the goods are then "available for inspection."

Where by the agreement the documents are to be held until arrival the buyer is entitled to inspect before
payment since the goods are then "available for inspection". Proof of usage is not necessary to establish this
right, but if inspection before payment is disputed the contrary must be established by usage or by an explicit
contract term to that effect.

For the same reason, that the goods are available for inspection, a term calling for payment against storage
documents or a delivery order does not normally bar the buyer's right to inspection before payment under
subsection (3)(b). This result is reinforced by the buyer's right under subsection (1) to inspect goods which
have been appropriated with notice to him.

6. Under subsection (4) an agreed place or method of inspection is generally held to be intended as exclusive.
However, where compliance with such an agreed inspection term becomes impossible, the question is
basically one of intention. If the parties clearly intend that the method of inspection named is to be a necessary
condition without which the entire deal is to fail, the contract is at an end if that method becomes impossible.
On the other hand, if the parties merely seek to indicate a convenient and reliable method but do not intend to
give up the deal in the event of its failure, any reasonable method of inspection may be substituted under this
Article.

Since the purpose of an agreed place of inspection is only to make sure at that point whether or not the goods
will be thrown back, the "exclusive" feature of the named place is satisfied under this Article if the buyer's
failure to inspect there is held to be an acceptance with the knowledge of such defects as inspection would
have revealed within the section on waiver of buyer's objections by failure to particularize. Revocation of the
acceptance is limited to the situations stated in the section pertaining to that subject. The reasonable time
within which to give notice of defects within the section on notice of breach begins to run from the point of the
"acceptance."

7. Clauses on time of inspection are commonly clauses which limit the time in which the buyer must inspect



and give notice of defects. Such clauses are therefore governed by the section of this Article which requires
that such a time limitation must be reasonable.

8. Inspection under this Article is not to be regarded as a "condition precedent to the passing of title" so that
risk until inspection remains on the seller.  Under subsection (4) such an approach cannot be sustained.  
Issues between the buyer and seller are settled in this Article almost wholly by special provisions and not by
the technical determination of the locus of the title.  Thus "inspection as a condition to the passing of title"
becomes a concept almost without meaning.  However, in peculiar circumstances inspection may still have
some of the consequences hitherto sought and obtained under that concept.

9. "Inspection" under this section has to do with the buyer's check-up on whether the seller's performance is in
accordance with a contract previously made and is not to be confused with the "examination" of the goods or
of a sample or model of them at the time of contracting which may affect the warranties involved in the
contract.

Cross References

Generally: Sections 2-310(b), 2-321(3) and 2-606(1)(b).

Point 1: Section 2-607.

Point 2: Sections 2-501 and 2-502.

Point 4: Section 2-715.

Point 5: Section 2-321(3).

Point 6: Sections 2-606 to 2-608.

Point 7: Section 1-204.

Point 8: Comment to Section 2-401.

Point 9: Section 2-316(3)(b).

Definitional Cross References

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Presumed". Section 1-201.

"Reasonable time". Section 1-204.

"Rights". Section 1-201.

"Seller". Section 2-103.

"Send". Section 1-201.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-513.

1973 Ed., § 28:2-513.

Legislative History of Laws

Law 11-255, the "Second Technical Amendments Act of 1996," was introduced in Council and assigned Bill
No. 11-905, which was referred to the Committee of the Whole. The Bill was adopted on first and second
readings on November 7, 1996, and December 3, 1996, respectively. Signed by the Mayor on December 24,
1996, it was assigned Act No. 11-519 and transmitted to both Houses of Congress for its review. D.C. Law
11-255 became effective on April 9, 1997.

Unless otherwise agreed documents against which a draft is drawn are to be delivered to the drawee on
acceptance of the draft if it is payable more than three days after presentment; otherwise, only on payment.

§ 28:2-514. WHEN DOCUMENTS DELIVERABLE ON ACCEPTANCE; WHEN
ON PAYMENT.



(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 41, Uniform Bills of Lading Act.
Changes

Rewritten.
Purposes of Changes

To make the provision one of general application so that:

1. It covers any document against which a draft may be drawn, whatever may be the form of the document, and
applies to interpret the action of a seller or consignor insofar as it may affect the rights and duties of any buyer,
consignee or financing agency concerned with the paper. Supplementary or corresponding provisions are
found in Sections 4-503 and 5-112.

2. An "arrival" draft is a sight draft within the purpose of this section.

Cross References

Point 1: See Sections 2-502, 2-505(2), 2-507(2), 2-512, 2-513, 2-607 concerning protection of rights of buyer
and seller, and 4-503 and 5- 113 on delivery of documents.

Definitional Cross References

"Delivery". Section 1-201.

"Draft". Section 3-104.

Prior Codifications

1981 Ed., § 28:2-514.

1973 Ed., § 28:2-514.

In furtherance of the adjustment of any claim or dispute

(a) either party on reasonable notification to the other and for the purpose of ascertaining the facts and
preserving evidence has the right to inspect, test and sample the goods including such of them as may
be in the possession or control of the other; and

(b) the parties may agree to a third party inspection or survey to determine the conformity or condition
of the goods and may agree that the findings shall be binding upon them in any subsequent litigation or
adjustment.

(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. To meet certain serious problems which arise when there is a dispute as to the quality of the goods and
thereby perhaps to aid the parties in reaching a settlement, and to further the use of devices which will
promote certainty as to the condition of the goods, or at least aid in preserving evidence of their condition.

2. Under paragraph (a), to afford either party an opportunity for preserving evidence, whether or not
agreement has been reached, and thereby to reduce uncertainty in any litigation and, in turn perhaps, to
promote agreement.

Paragraph (a) does not conflict with the provisions on the seller's right to resell rejected goods or the buyer's
similar right. Apparent conflict between these provisions which will be suggested in certain circumstances is
to be resolved by requiring prompt action by the parties. Nor does paragraph (a) impair the effect of a term for
payment before inspection. Short of such defects as amount to fraud or substantial failure of consideration,
non-conformity is neither an excuse nor a defense to an action for non-acceptance of documents. Normally,
therefore, until the buyer has made payment, inspected and rejected the goods, there is no occasion or use
for the rights under paragraph (a).

§ 28:2-515. PRESERVING EVIDENCE OF GOODS IN DISPUTE.



3. Under paragraph (b), to provide for third party inspection upon the agreement of the parties, thereby
opening the door to amicable adjustments based upon the findings of such third parties.

The use of the phrase "conformity or condition" makes it clear that the parties' agreement may range from a
complete settlement of all aspects of the dispute by a third party to the use of a third party merely to determine
and record the condition of the goods so that they can be resold or used to reduce the stake in controversy.
"Conformity", at one end of the scale of possible issues, includes the whole question of interpretation of the
agreement and its legal effect, the state of the goods in regard to quality and condition, whether any defects
are due to factors which operate at the risk of the buyer, and the degree of nonconformity where that may be
material. "Condition", at the other end of the scale, includes nothing but the degree of damage or deterioration
which the goods show. Paragraph (b) is intended to reach any point in the gamut which the parties may agree
upon.

The principle of the section on reservation of rights reinforces this paragraph in simplifying such adjustments
as the parties wish to make in partial settlement while reserving their rights as to any further points. Paragraph
(b) also suggests the use of arbitration, where desired, of any points left open, but nothing in this section is
intended to repeal or amend any statute governing arbitration. Where any question arises as to the extent of
the parties' agreement under the paragraph, the presumption should be that it was meant to extend only to the
relation between the contract description and the goods as delivered, since that is what a craftsman in the
trade would normally be expected to report upon. Finally, a written and authenticated report of inspection or
tests by a third party, whether or not sampling has been practicable, is entitled to be admitted as evidence
under this Act, for it is a third party document.

Cross References

Point 2: Sections 2-513(3), 2-706 and 2-711(2) and Article 5.

Point 3: Sections 1-202 and 1-207.

Definitional Cross References

"Conform". Section 2-106.

"Goods". Section 2-105.

"Notification". Section 1-201.

"Party". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-515.

1973 Ed., § 28:2-515.

Subject to the provisions of this article on breach in installment contracts (section 28:2-612) and unless
otherwise agreed under the sections on contractual limitations of remedy (sections 28:2-718 and 28:2-
719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the rest.

(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

No one general equivalent provision but numerous provisions, dealing with situations of non-conformity where
buyer may accept or reject, including Sections 11, 44 and 69(1), Uniform Sales Act.
Changes

Partial acceptance in good faith is recognized and the buyer's remedies on the contract for breach of warranty
and the like, where the buyer has returned the goods after transfer of title, are no longer barred.
Purposes of Changes

To make it clear that:

PART 6. BREACH, REPUDIATION AND EXCUSE.

§ 28:2-601. BUYER'S RIGHTS ON IMPROPER DELIVERY.



1. A buyer accepting a nonconforming tender is not penalized by the loss of any remedy otherwise open to
him. This policy extends to cover and regulate the acceptance of a part of any lot improperly tendered in any
case where the price can reasonably be apportioned. Partial acceptance is permitted whether the part of the
goods accepted conforms or not. The only limitation on partial acceptance is that good faith and commercial
reasonableness must be used to avoid undue impairment of the value of the remaining portion of the goods.
This is the reason for the insistence on the "commercial unit" in paragraph (c). In this respect, the test is not
only what unit has been the basis of contract, but whether the partial acceptance produces so materially
adverse an effect on the remainder as to constitute bad faith.

2. Acceptance made with the knowledge of the other party is final. An original refusal to accept may be
withdrawn by a later acceptance if the seller has indicated that he is holding the tender open. However, if the
buyer attempts to accept, either in whole or in part, after his original rejection has caused the seller to arrange
for other disposition of the goods, the buyer must answer for any ensuing damage since the next section
provides that any exercise of ownership after rejection is wrongful as against the seller. Further, he is liable
even though the seller may choose to treat his action as acceptance rather than conversion, since the damage
flows from the misleading notice. Such arrangements for resale or other disposition of the goods by the seller
must be viewed as within the normal contemplation of a buyer who has given notice of rejection. However, the
buyer's attempts in good faith to dispose of defective goods where the seller has failed to give instructions
within a reasonable time are not to be regarded as an acceptance.

Cross References

Sections 2-602(2)(a), 2-612, 2-718 and 2-719.

Definitional Cross References

"Buyer". Section 2-103.

"Commercial unit". Section 2-105.

"Conform". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Installment contract". Section 2-612.

"Rights". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-601.

1973 Ed., § 28:2-601.

(1) Rejection of goods must be within a reasonable time after their delivery or tender. It is ineffective unless
the buyer seasonably notifies the seller.

(2) Subject to the provisions of the two following sections on rejected goods (sections 28:2-603 and 28:2-
604),

(a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is
wrongful as against the seller; and

(b) if the buyer has before rejection taken physical possession of goods in which he does not have a
security interest under the provisions of this article (subsection (3) of section 28:2-711), he is under a
duty after rejection to hold them with reasonable care at the seller's disposition for a time sufficient to
permit the seller to remove them; but

(c) the buyer has no further obligations with regard to goods rightfully rejected.

(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions of this
article on seller's remedies in general (section 28:2-703).

(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 50, Uniform Sales Act.
Changes

Rewritten.

§ 28:2-602. MANNER AND EFFECT OF RIGHTFUL REJECTION.



Purposes of Changes

To make it clear that:

1. A tender or delivery of goods made pursuant to a contract of sale, even though wholly non-conforming,
requires affirmative action by the buyer to avoid acceptance. Under subsection (1), therefore, the buyer is
given a reasonable time to notify the seller of his rejection, but without such seasonable notification his
rejection is ineffective. The sections of this Article dealing with inspection of goods must be read in connection
with the buyer's reasonable time for action under this subsection. Contract provisions limiting the time for
rejection fall within the rule of the section on "Time" and are effective if the time set gives the buyer a
reasonable time for discovery of defects. What constitutes a due "notifying" of rejection by the buyer to the
seller is defined in Section 1-201.

2. Subsection (2) lays down the normal duties of the buyer upon rejection, which flow from the relationship of
the parties. Beyond his duty to hold the goods with reasonable care for the buyer's [seller's] disposition, this
section continues the policy of prior uniform legislation in generally relieving the buyer from any duties with
respect to them, except when the circumstances impose the limited obligation of salvage upon him under the
next section.

3. The present section applies only to rightful rejection by the buyer. If the seller has made a tender which in all
respects conforms to the contract, the buyer has a positive duty to accept and his failure to do so constitutes a
"wrongful rejection" which gives the seller immediate remedies for breach. Subsection (3) is included here to
emphasize the sharp distinction between the rejection of an improper tender and the non-acceptance which is
a breach by the buyer.

4. The provisions of this section are to be appropriately limited or modified when a negotiation is in process.

Cross References

Point 1: Sections 1-201, 1-204(1) and (3), 2-512(2), 2-513(1) and 2-606(1)(b).

Point 2: Section 2-603(1).

Point 3: Section 2-703.

Definitional Cross References

"Buyer". Section 2-103.

"Commercial unit". Section 2-105.

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Notifies". Section 1-201.

"Reasonable time". Section 1-204.

"Remedy". Section 1-201.

"Rights". Section 1-201.

"Seasonably". Section 1-204.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-602.

1973 Ed., § 28:2-602.

(1) Subject to any security interest in the buyer (subsection (3) of section 28:2-711), when the seller has no
agent or place of business at the market of rejection a merchant buyer is under a duty after rejection of
goods in his possession or control to follow any reasonable instructions received from the seller with
respect to the goods and in the absence of such instructions to make reasonable efforts to sell them for
the seller's account if they are perishable or threaten to decline in value speedily. Instructions are not
reasonable if on demand indemnity for expenses is not forthcoming.

(2) When the buyer sells goods under subsection (1), he is entitled to reimbursement from the seller or out
of the proceeds for reasonable expenses of caring for and selling them, and if the expenses include no
selling commission then to such commission as is usual in the trade or if there is none to a reasonable
sum not exceeding ten percent on the gross proceeds.

§ 28:2-603. MERCHANT BUYER'S DUTIES AS TO RIGHTFULLY REJECTED
GOODS.



(3) In complying with this section the buyer is held only to good faith and good faith conduct hereunder is
neither acceptance nor conversion nor the basis of an action for damages.

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. This section recognizes the duty imposed upon the merchant buyer by good faith and commercial practice
to follow any reasonable instructions of the seller as to reshipping, storing, delivery to a third party, reselling or
the like. Subsection (1) goes further and extends the duty to include the making of reasonable efforts to effect
a salvage sale where the value of the goods is threatened and the seller's instructions do not arrive in time to
prevent serious loss.

2. The limitations on the buyer's duty to resell under subsection (1) are to be liberally construed. The buyer's
duty to resell under this section arises from commercial necessity and thus is present only when the seller has
"no agent or place of business at the market of rejection". A financing agency which is acting in behalf of the
seller in handling the documents rejected by the buyer is sufficiently the seller's agent to lift the burden of
salvage resale from the buyer. (See provisions of Sections 4-503 and 5-112 on bank's duties with respect to
rejected documents.) The buyer's duty to resell is extended only to goods in his "possession or control", but
these are intended as words of wide, rather than narrow, import. In effect, the measure of the buyer's "control"
is whether he can practicably effect control without undue commercial burden.

3. The explicit provisions for reimbursement and compensation to the buyer in subsection (2) are applicable
and necessary only where he is not acting under instructions from the seller. As provided in subsection (1) the
seller's instructions to be "reasonable" must on demand of the buyer include indemnity for expenses.

4. Since this section makes the resale of perishable goods an affirmative duty in contrast to a mere right to
sell as under the case law, subsection (3) makes it clear that the buyer is liable only for the exercise of good
faith in determining whether the value of the goods is sufficiently threatened to justify a quick resale or whether
he has waited a sufficient length of time for instructions, or what a reasonable means and place of resale is.

5. A buyer who fails to make a salvage sale when his duty to do so under this section has arisen is subject to
damages pursuant to the section on liberal administration of remedies.

Cross References

Point 2: Section 4-503 and 5-112.

Point 5: Section 1-106. Compare generally section 2-706.

Definitional Cross References

"Buyer". Section 2-103.

"Good faith". Section 1-201.

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-603.

1973 Ed., § 28:2-603.

Subject to the provisions of the immediately preceding section on perishables if the seller gives no
instructions within a reasonable time after notification of rejection the buyer may store the rejected goods
for the seller's account or reship them to him or resell them for the seller's account with reimbursement as
provided in the preceding section. Such action is not acceptance or conversion.

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

§ 28:2-604. BUYER'S OPTIONS AS TO SALVAGE OF RIGHTFULLY
REJECTED GOODS.



UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

The basic purpose of this section is twofold: on the one hand it aims at reducing the stake in dispute and on
the other at avoiding the pinning of a technical "acceptance" on a buyer who has taken steps towards
realization on or preservation of the goods in good faith. This section is essentially a salvage section and the
buyer's right to act under it is conditioned upon (1) non-conformity of the goods, (2) due notification of rejection
to the seller under the section on manner of rejection, and (3) the absence of any instructions from the seller
which the merchant-buyer has a duty to follow under the preceding section.

This section is designed to accord all reasonable leeway to a rightfully rejecting buyer acting in good faith. The
listing of what the buyer may do in the absence of instructions from the seller is intended to be not exhaustive
but merely illustrative. This is not a "merchant's" section and the options are pure options given to merchant
and nonmerchant buyers alike. The merchant-buyer, however, may in some instances be under a duty rather
than an option to resell under the provisions of the preceding section.

Cross References

Sections 2-602(1), and 2-603(1) and 2-706.

Definitional Cross References

"Buyer". Section 2-103.

"Notification". Section 1-201.

"Reasonable time". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-604.

1973 Ed., § 28:2-604.

(1) The buyer's failure to state in connection with rejection a particular defect which is ascertainable by
reasonable inspection precludes him from relying on the unstated defect to justify rejection or to establish
breach

(a) where the seller could have cured it if stated seasonably; or

(b) between merchants when the seller has after rejection made a request in writing for a full and final
written statement of all defects on which the buyer proposes to rely.

(2) Payments against documents made without reservation of rights precludes recovery of the payment for
defects apparent on the face of the documents.

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. The present section rests upon a policy of permitting the buyer to give a quick and informal notice of defects
in a tender without penalizing him for omissions in his statement, while at the same time protecting a seller
who is reasonably misled by the buyer's failure to state curable defects.

2. Where the defect in a tender is one which could have been cured by the seller, a buyer who merely rejects
the delivery without stating his objections to it is probably acting in commercial bad faith and seeking to get
out of a deal which has become unprofitable. Subsection (1)(a), following the general policy of this Article
which looks to preserving the deal wherever possible, therefore insists that the seller's right to correct his
tender in such circumstances be protected.

3. When the time for cure is past, subsection (1)(b) makes it plain that a seller is entitled upon request to a
final statement of objections upon which he can rely. What is needed is that he make clear to the buyer exactly

§ 28:2-605. WAIVER OF BUYER'S OBJECTIONS BY FAILURE TO
PARTICULARIZE.



what is being sought. A formal demand under paragraph (b) will be sufficient in the case of a merchant-buyer.

4. Subsection (2) applies to the particular case of documents the same principle which the section on effects
of acceptance applies to the case of goods. The matter is dealt with in this section in terms of "waiver" of
objections rather than of right to revoke acceptance, partly to avoid any confusion with the problems of
acceptance of goods and partly because defects in documents which are not taken as grounds for rejection
are generally minor ones. The only defects concerned in the present subsection are defects in the documents
which are apparent on their face. Where payment is required against the documents they must be inspected
before payment, and the payment then constitutes acceptance of the documents. Under the section dealing
with this problem, such acceptance of the documents does not constitute an acceptance of the goods or
impair any options or remedies of the buyer for their improper delivery. Where the documents are delivered
without requiring such contemporary action as payment from the buyer, the reason of the next section on what
constitutes acceptance of goods, applies. Their acceptance by non-objection is therefore postponed until after
a reasonable time for their inspection. In either situation, however, the buyer "waives" only what is apparent on
the face of the documents.

Cross References

Point 2: Section 2-508.

Point 4: Sections 2-512(2), 2-606(1)(b), 2-607(2).

Definitional Cross References

"Between merchants". Section 2-104.

"Buyer". Section 2-103.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

"Writing" and "written". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-605.

1973 Ed., § 28:2-605.

(1) Acceptance of goods occurs when the buyer

(a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are
conforming or that he will take or retain them in spite of their nonconformity; or

(b) fails to make an effective rejection (subsection (1) of section 28:2-602), but such acceptance does
not occur until the buyer has had a reasonable opportunity to inspect them; or

(c) does any act inconsistent with the seller's ownership; but if such act is wrongful as against the seller
it is an acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 48, Uniform Sales Act.
Changes

Rewritten, the qualification in paragraph (c) and subsection (2) being new; otherwise the general policy of the
prior legislation is continued.
Purposes of Changes and New Matter

To make it clear that:

1. Under this Article "acceptance" as applied to goods means that the buyer, pursuant to the contract, takes
particular goods which have been appropriated to the contract as his own, whether or not he is obligated to do
so, and whether he does so by words, action, or silence when it is time to speak. If the goods conform to the
contract, acceptance amounts only to the performance by the buyer of one part of his legal obligation.

2. Under this Article acceptance of goods is always acceptance of identified goods which have been
appropriated to the contract or are appropriated by the contract. There is no provision for "acceptance of title"

§ 28:2-606. WHAT CONSTITUTES ACCEPTANCE OF GOODS.



apart from acceptance in general, since acceptance of title is not material under this Article to the detailed
rights and duties of the parties. (See Section 2- 401). The refinements of the older law between acceptance of
goods and of title become unnecessary in view of the provisions of the sections on effect and revocation of
acceptance, on effects of identification and on risk of loss, and those sections which free the seller's and
buyer's remedies from the complications and confusions caused by the question of whether title has or has not
passed to the buyer before breach.

3. Under paragraph (a), payment made after tender is always one circumstance tending to signify acceptance
of the goods but in itself it can never be more than one circumstance and is not conclusive. Also, a conditional
communication of acceptance always remains subject to its expressed conditions.

4. Under paragraph (c), any action taken by the buyer, which is inconsistent with his claim that he has rejected
the goods, constitutes an acceptance. However, the provisions of paragraph (c) are subject to the sections
dealing with rejection by the buyer which permit the buyer to take certain actions with respect to the goods
pursuant to his options and duties imposed by those sections, without effecting an acceptance of the goods.
The second clause of paragraph (c) modifies some of the prior case law and makes it clear that "acceptance"
in law based on the wrongful act of the acceptor is acceptance only as against the wrongdoer and then only at
the option of the party wronged.

In the same manner in which a buyer can bind himself, despite his insistence that he is rejecting or has
rejected the goods, by an act inconsistent with the seller's ownership under paragraph (c), he can obligate
himself by a communication of acceptance despite a prior rejection under paragraph (a). However, the
sections on buyer's rights on improper delivery and on the effect of rightful rejection, make it clear that after he
once rejects a tender, paragraph (a) does not operate in favor of the buyer unless the seller has retendered
the goods or has taken affirmative action indicating that he is holding the tender open. See also Comment 2
to Section 2-601.

5. Subsection (2) supplements the policy of the section on buyer's rights on improper delivery, recognizing the
validity of a partial acceptance but insisting that the buyer exercise this right only as to whole commercial units.

Cross References

Point 2: Sections 2-401, 2-509, 2-510, 2-607, 2-608 and Part 7.

Point 4: Sections 2-601 through 2-604.

Point 5: Section 2-601.

Definitional Cross References

"Buyer". Section 2-103.

"Commercial unit". Section 2-105.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-606.

1973 Ed., § 28:2-606.

(1) The buyer must pay at the contract rate for any goods accepted.

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with
knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the
reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of
itself impair any other remedy provided by this article for non-conformity.

(3) Where a tender has been accepted

(a) the buyer must within a reasonable time after he discovers or should have discovered any breach
notify the seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like (subsection (3) of section 28:2-312) and the buyer is
sued as a result of such a breach he must so notify the seller within a reasonable time after he receives
notice of the litigation or be barred from any remedy over for liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is answerable
over

§ 28:2-607. EFFECT OF ACCEPTANCE; NOTICE OF BREACH; BURDEN OF
ESTABLISHING BREACH AFTER ACCEPTANCE; NOTICE OF CLAIM OR
LITIGATION TO PERSON ANSWERABLE OVER.



(a) he may give his seller written notice of the litigation. If the notice states that the seller may come in
and defend and that if the seller does not do so he will be bound in any action against him by his buyer
by any determination of fact common to the two litigations, then unless the seller after seasonable
receipt of the notice does come in and defend he is so bound.

(b) if the claim is one for infringement or the like (subsection (3) of section 28:2-312) the original seller
may demand in writing that his buyer turn over to him control of the litigation including settlement or else
be barred from any remedy over and if he also agrees to bear all expense and to satisfy any adverse
judgment, then unless the buyer after seasonable receipt of the demand does turn over control the
buyer is so barred.

(6) The provisions of subsection (3), (4) and (5) apply to any obligation of a buyer to hold the seller
harmless against infringement or the like (subsection (3) of section 28:2-312).

(Dec. 30, 1963, 77 Stat. 661, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsection (1)--Section 41, Uniform Sales Act; Subsections (2) and (3)--Sections 49 and 69, Uniform Sales
Act.
Changes

Rewritten.
Purposes of Changes

To continue the prior basic policies with respect to acceptance of goods while making a number of minor
though material changes in the interest of simplicity and commercial convenience so that:

1. Under subsection (1), once the buyer accepts a tender the seller acquires a right to its price on the contract
terms. In cases of partial acceptance, the price of any part accepted is, if possible, to be reasonably
apportioned, using the type of apportionment familiar to the courts in quantum valebat cases, to be
determined in terms of "the contract rate," which is the rate determined from the bargain in fact (the
agreement) after the rules and policies of this Article have been brought to bear.

2. Under subsection (2) acceptance of goods precludes their subsequent rejection. Any return of the goods
thereafter must be by way of revocation of acceptance under the next section. Revocation is unavailable for a
non-conformity known to the buyer at the time of acceptance, except where the buyer has accepted on the
reasonable assumption that the non-conformity would be seasonably cured.

3. All other remedies of the buyer remain unimpaired under subsection (2). This is intended to include the
buyer's full rights with respect to future installments despite his acceptance of any earlier non-conforming
installment.

4. The time of notification is to be determined by applying commercial standards to a merchant buyer. "A
reasonable time" for notification from a retail consumer is to be judged by different standards so that in his
case it will be extended, for the rule of requiring notification is designed to defeat commercial bad faith, not to
deprive a good faith consumer of his remedy.

The content of the notification need merely be sufficient to let the seller know that the transaction is still
troublesome and must be watched. There is no reason to require that the notification which saves the buyer's
rights under this section must include a clear statement of all the objections that will be relied on by the buyer,
as under the section covering statements of defects upon rejection (Section 2-605). Nor is there reason for
requiring the notification to be a claim for damages or of any threatened litigation or other resort to a remedy.
The notification which saves the buyer's rights under this Article need only be such as informs the seller that
the transaction is claimed to involve a breach, and thus opens the way for normal settlement through
negotiation.

5. Under this Article various beneficiaries are given rights for injuries sustained by them because of the
seller's breach of warranty. Such a beneficiary does not fall within the reason of the present section in regard
to discovery of defects and the giving of notice within a reasonable time after acceptance, since he has
nothing to do with acceptance. However, the reason of this section does extend to requiring the beneficiary to
notify the seller that an injury has occurred. What is said above, with regard to the extended time for
reasonable notification from the lay consumer after the injury is also applicable here; but even a beneficiary
can be properly held to the use of good faith in notifying, once he has had time to become aware of the legal
situation.

6. Subsection (4) unambiguously places the burden of proof to establish breach on the buyer after
acceptance. However, this rule becomes one purely of procedure when the tender accepted was non-
conforming and the buyer has given the seller notice of breach under subsection (3). For subsection (2)
makes it clear that acceptance leaves unimpaired the buyer's right to be made whole, and that right can be
exercised by the buyer not only by way of cross-claim for damages, but also by way of recoupment in



diminution or extinction of the price.

7. Subsections (3)(b) and (5)(b) give a warrantor against infringement an opportunity to defend or
compromise third-party claims or be relieved of his liability. Subsection (5)(a) codifies for all warranties the
practice of voucher to defend. Compare Section 3-803. Subsection (6) makes these provisions applicable to
the buyer's liability for infringement under Section 2-312.

8. All of the provisions of the present section are subject to any explicit reservation of rights.

Cross References

Point 1: Section 1-201.

Point 2: Section 2-608.

Point 4: Sections 1-204 and 2-605.

Point 5: Section 2-318.

Point 6: Section 2-717.

Point 7: Sections 2-312 and 3-803.

Point 8: Section 1-207.

Definitional Cross References

"Burden of establishing". Section 1-201.

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Notifies". Section 1-201.

"Reasonable time". Section 1-204.

"Remedy". Section 1-201.

"Seasonably". Section 1-204.

Prior Codifications

1981 Ed., § 28:2-607.

1973 Ed., § 28:2-607.

(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially
impairs its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity would be cured and it has not been
seasonably cured; or

(b) without discovery of such non-conformity if his acceptance was reasonably induced either by the
difficulty of discovery before acceptance or by the seller's assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should
have discovered the ground for it and before any substantial change in condition of the goods which is not
caused by their own defects. It is not effective until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had
rejected them.

(Dec. 30, 1963, 77 Stat. 661, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 69(1)(d), (3), (4) and (5), Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To make it clear that:
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1. Although the prior basic policy is continued, the buyer is no longer required to elect between revocation of
acceptance and recovery of damages for breach.  Both are now available to him.  The non-alternative
character of the two remedies is stressed by the terms used in the present section.   The section no longer
speaks of "rescission," a term capable of ambiguous application either to transfer of title to the goods or to
the contract of sale and susceptible also of confusion with cancellation for cause of an executed or executory
portion of the contract.  The remedy under this section is instead referred to simply as "revocation of
acceptance" of goods tendered under a contract for sale and involves no suggestion of "election" of any sort.

2. Revocation of acceptance is possible only where the non-conformity substantially impairs the value of the
goods to the buyer. For this purpose the test is not what the seller had reason to know at the time of
contracting; the question is whether the non-conformity is such as will in fact cause a substantial impairment of
value to the buyer though the seller had no advance knowledge as to the buyer's particular circumstances.

3. "Assurances" by the seller under paragraph (b) of subsection (1) can rest as well in the circumstances or in
the contract as in explicit language used at the time of delivery. The reason for recognizing such assurances is
that they induce the buyer to delay discovery. These are the only assurances involved in paragraph (b). Explicit
assurances may be made either in good faith or bad faith. In either case any remedy accorded by this Article
is available to the buyer under the section on remedies for fraud.

4. Subsection (2) requires notification of revocation of acceptance within a reasonable time after discovery of
the grounds for such revocation. Since this remedy will be generally resorted to only after attempts at
adjustment have failed, the reasonable time period should extend in most cases beyond the time in which
notification of breach must be given, beyond the time for discovery of non-conformity after acceptance and
beyond the time for rejection after tender. The parties may by their agreement limit the time for notification
under this section, but the same sanctions and considerations apply to such agreements as are discussed in
the comment on manner and effect of rightful rejection.

5. The content of the notice under subsection (2) is to be determined in this case as in others by
considerations of good faith, prevention of surprise, and reasonable adjustment. More will generally be
necessary than the mere notification of breach required under the preceding section. On the other hand the
requirements of the section on waiver of buyer's objections do not apply here. The fact that quick notification of
trouble is desirable affords good ground for being slow to bind a buyer by his first statement. Following the
general policy of this Article, the requirements of the content of notification are less stringent in the case of a
non-merchant buyer.

6. Under subsection (2) the prior policy is continued of seeking substantial justice in regard to the condition of
goods restored to the seller. Thus the buyer may not revoke his acceptance if the goods have materially
deteriorated except by reason of their own defects. Worthless goods, however, need not be offered back and
minor defects in the articles reoffered are to be disregarded.

7. The policy of the section allowing partial acceptance is carried over into the present section and the buyer
may revoke his acceptance, in appropriate cases, as to the entire lot or any commercial unit thereof.

Cross References

Point 3: Section 2-723.

Point 4: Sections 1-204, 2-602 and 2-607.

Point 5: Sections 2-605 and 2-607.

Point 7: Section 2-601.

Definitional Cross References

"Buyer". Section 2-103.

"Commercial unit". Section 2-105.

"Conform". Section 2-106.

"Goods". Section 2-105.

"Lot". Section 2-105.

"Notifies". Section 1-201.

"Reasonable time". Section 1-204.

"Rights". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-608.

1973 Ed., § 28:2-608.



(1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due
performance will not be impaired. When reasonable grounds for insecurity arise with respect to the
performance of either party the other may in writing demand adequate assurance of due performance and
until he receives such assurance may if commercially reasonable suspend any performance for which he
has not already received the agreed return.

(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance
offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's right to
demand adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days
such assurance of due performance as is adequate under the circumstances of the particular case is a
repudiation of the contract.

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Sections 53, 54(1)(b), 55 and 63(2), Uniform Sales Act.
Purposes

1. The section rests on the recognition of the fact that the essential purpose of a contract between commercial
men is actual performance and they do not bargain merely for a promise, or for a promise plus the right to win
a law suit and that a continuing sense of reliance and security that the promised performance will be
forthcoming when due, is an important feature of the bargain. If either the willingness or the ability of a party to
perform declines materially between the time of contracting and the time for performance, the other party is
threatened with the loss of a substantial part of what he has bargained for. A seller needs protection not
merely against having to deliver on credit to a shaky buyer, but also against having to procure and
manufacture the goods, perhaps turning down other customers. Once he has been given reason to believe
that the buyer's performance has become uncertain, it is an undue hardship to force him to continue his own
performance. Similarly, a buyer who believes that the seller's deliveries have become uncertain cannot safely
wait for the due date of performance when he has been buying to assure himself of materials for his current
manufacturing or to replenish his stock of merchandise.

2. Three measures have been adopted to meet the needs of commercial men in such situations. First, the
aggrieved party is permitted to suspend his own performance and any preparation therefor, with excuse for
any resulting necessary delay, until the situation has been clarified. "Suspend performance" under this section
means to hold up performance pending the outcome of the demand, and includes also the holding up of any
preparatory action. This is the same principle which governs the ancient law of stoppage and seller's lien, and
also of excuse of a buyer from prepayment if the seller's actions manifest that he cannot or will not perform.
(Original Act, Section 63(2).)

Secondly, the aggrieved party is given the right to require adequate assurance that the other party's
performance will be duly forthcoming. This principle is reflected in the familiar clauses permitting the seller to
curtail deliveries if the buyer's credit becomes impaired, which when held within the limits of reasonableness
and good faith actually express no more than the fair business meaning of any commercial contract.

Third, and finally, this section provides the means by which the aggrieved party may treat the contract as
broken if his reasonable grounds for insecurity are not cleared up within a reasonable time. This is the
principle underlying the law of anticipatory breach, whether by way of defective part performance or by
repudiation. The present section merges these three principles of law and commercial practice into a single
theory of general application to all sales agreements looking to future performance.

3. Subsection (2) of the present section requires that "reasonable" grounds and "adequate" assurance as
used in subsection (1) be defined by commercial rather than legal standards. The express reference to
commercial standards carries no connotation that the obligation of good faith is not equally applicable here.

Under commercial standards and in accord with commercial practice, a ground for insecurity need not arise
from or be directly related to the contract in question. The law as to "dependence" or "independence" of
promises within a single contract does not control the application of the present section.

Thus a buyer who falls behind in "his account" with the seller, even though the items involved have to do with
separate and legally distinct contracts, impairs the seller's expectation of due performance. Again, under the
same test, a buyer who requires precision parts which he intends to use immediately upon delivery, may have
reasonable grounds for insecurity if he discovers that his seller is making defective deliveries of such parts to
other buyers with similar needs. Thus, too, in a situation such as arose in Jay Dreher Corporation v. Delco
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Appliance Corporation, 93 F.2d 275 (C.C.A.2, 1937), where a manufacturer gave a dealer an exclusive
franchise for the sale of his product but on two or three occasions breached the exclusive dealing clause,
although there was no default in orders, deliveries or payments under the separate sales contract between the
parties, the aggrieved dealer would be entitled to suspend his performance of the contract for sale under the
present section and to demand assurance that the exclusive dealing contract would be lived up to. There is no
need for an explicit clause tying the exclusive franchise into the contract for the sale of goods since the
situation itself ties the agreements together.

The nature of the sales contract enters also into the question of reasonableness. For example, a report, from
an apparently trustworthy source that the seller had shipped defective goods or was planning to ship them
would normally give the buyer reasonable grounds for insecurity. But when the buyer has assumed the risk of
payment before inspection of the goods, as in a sales contract on C.I.F. or similar cash against documents
terms, that risk is not to be evaded by a demand for assurance. Therefore no ground for insecurity would exist
under this section unless the report went to a ground which would excuse payment by the buyer.

4. What constitutes "adequate" assurance of due performance is subject to the same test of factual
conditions. For example, where the buyer can make use of a defective delivery, a mere promise by a seller of
good repute that he is giving the matter his attention and that the defect will not be repeated is normally
sufficient. Under the same circumstances, however, a similar statement by a known corner-cutter might well be
considered insufficient without the posting of a guaranty or, if so demanded by the buyer, a speedy
replacement of the delivery involved. By the same token where a delivery has defects, even though easily
curable, which interfere with easy use by the buyer, no verbal assurance can be deemed adequate which is
not accompanied by replacement, repair, money-allowance, or other commercially reasonable cure.

A fact situation such as arose in Corn Products Refining Co. v. Fasola, 94 N.J.L. 181, 109 A. 505 (1920)
officers illustration both of reasonable grounds for insecurity and "adequate" assurance. In that case a contract
for the sale of oils on 30 days' credit, 2% off for payment within 10 days, provided that credit was to be
extended to the buyer only if his financial responsibility was satisfactory to the seller. The buyer had been in
the habit of taking advantage of the discount but at the same time that he failed to make his customary 10 day
payment, the seller heard rumors, in fact false, that the buyer's financial condition was shaky. Thereupon, the
seller demanded cash before shipment or security satisfactory to him. The buyer sent a good credit report
from his banker, expressed willingness to make payments when due on the 30 day terms and insisted on
further deliveries under the contract. Under this Article the rumors, although false, were enough to make the
buyer's financial condition "unsatisfactory" to the seller under the contract clause. Moreover, the buyer's
practice of taking the cash discounts is enough, apart from the contract clause, to lay a commercial foundation
for suspicion when the practice is suddenly stopped. These matters, however, go only to the justification of the
seller's demand for security, or his "reasonable grounds for insecurity".

The adequacy of the assurance given is not measured as in the type of "satisfaction" situation affected with
intangibles, such as in personal service cases, cases involving a third party's judgment as final, or cases in
which the whole contract is dependent on one party's satisfaction, as in a sale on approval. Here, the seller
must exercise good faith and observe commercial standards. This Article thus approves the statement of the
court in James B. Berry's Sons Co. of Illinois v. Monark Gasoline & Oil Co., Inc., 32 F.2d 74, (C.C.A.8, 1929),
that the seller's satisfaction under such a clause must be based upon reason and must not be arbitrary or
capricious; and rejects the purely personal "good faith" test of the Corn Products Refining Co. case, which
held that in the seller's sole judgment, if for any reason he was dissatisfied, he was entitled to revoke the
credit. In the absence of the buyer's failure to take the 2% discount as was his custom, the banker's report
given in that case would have been "adequate" assurance under this Act, regardless of the language of the
"satisfaction" clause. However, the seller is reasonably entitled to feel insecure at a sudden expansion of the
buyer's use of a credit term, and should be entitled either to security or to a satisfactory explanation.

The entire foregoing discussion as to adequacy of assurance by way of explanation is subject to qualification
when repeated occasions for the application of this section arise. This Act recognizes that repeated
delinquencies must be viewed as cumulative. On the other hand, commercial sense also requires that if
repeated claims for assurance are made under this section, the basis for these claims must be increasingly
obvious.

5. A failure to provide adequate assurance of performance and thereby to re-establish the security of
expectation results in a breach only "by repudiation" under subsection (4). Therefore, the possibility is
continued of retraction of the repudiation under the section dealing with that problem, unless the aggrieved
party has acted on the breach in some manner.

The thirty day limit on the time to provide assurance is laid down to free the question of reasonable time from
uncertainty in later litigation.

6. Clauses seeking to give the protected party exceedingly wide powers to cancel or readjust the contract
when ground for insecurity arises must be read against the fact that good faith is a part of the obligation of the
contract and not subject to modification by agreement and includes, in the case of a merchant, the reasonable
observance of commercial standards of fair dealing in the trade. Such clauses can thus be effective to enlarge
the protection given by the present section to a certain extent, to fix the reasonable time within which
requested assurance must be given, or to define adequacy of the assurance in any commercially reasonable
fashion. But any clause seeking to set up arbitrary standards for action is ineffective under this Article.



Acceleration clauses are treated similarly in the Articles on Commercial Paper and Secured Transactions.

Cross References

Point 3: Section 1-203.

Point 5: Section 2-611.

Point 6: Sections 1-203 and 1-208 and Articles 3 and 9.

Definitional Cross References

"Aggrieved party". Section 1-201.

"Between merchants". Section 2-104.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Party". Section 1-201.

"Reasonable time". Section 1-204.

"Rights". Section 1-201.

"Writing". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-609.

1973 Ed., § 28:2-609.

When either party repudiates the contract with respect to a performance not yet due the loss of which will
substantially impair the value of the contract to the other, the aggrieved party may

(a) for a commercially reasonable time await performance by the repudiating party; or

(b) resort to any remedy for breach (section 28:2-703 or section 28:2-711), even though he has notified
the repudiating party that he would await the latter's performance and has urged retraction; and

(c) in either case suspend his own performance or proceed in accordance with the provisions of this
article on the seller's right to identify goods to the contract notwithstanding breach or to salvage
unfinished goods (section 28:2-704).

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Sections 63(2) and 65, Uniform Sales Act.
Purposes

To make it clear that:

1. With the problem of insecurity taken care of by the preceding section and with provision being made in this
Article as to the effect of a defective delivery under an installment contract, anticipatory repudiation centers
upon an overt communication of intention or an action which renders performance impossible or
demonstrates a clear determination not to continue with performance.

Under the present section when such a repudiation substantially impairs the value of the contract, the
aggrieved party may at any time resort to his remedies for breach, or he may suspend his own performance
while he negotiates with, or awaits performance by, the other party. But if he awaits performance beyond a
commercially reasonable time he cannot recover resulting damages which he should have avoided.

2. It is not necessary for repudiation that performance be made literally and utterly impossible. Repudiation
can result from action which reasonably indicates a rejection of the continuing obligation. And, a repudiation
automatically results under the preceding section on insecurity when a party fails to provide adequate
assurance of due future performance within thirty days after a justifiable demand therefor has been made.
Under the language of this section, a demand by one or both parties for more than the contract calls for in the
way of counter-performance is not in itself a repudiation nor does it invalidate a plain expression of desire for
future performance. However, when under a fair reading it amounts to a statement of intention not to perform
except on conditions which go beyond the contract, it becomes a repudiation.

3. The test chosen to justify an aggrieved party's action under this section is the same as that in the section on
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breach in installment contracts--namely the substantial value of the contract. The most useful test of substantial
value is to determine whether material inconvenience or injustice will result if the aggrieved party is forced to
wait and receive an ultimate tender minus the part or aspect repudiated.

4. After repudiation, the aggrieved party may immediately resort to any remedy he chooses provided he
moves in good faith (see Section 1-203).   Inaction and silence by the aggrieved party may leave the matter
open but it cannot be regarded as misleading the repudiating party.  Therefore the aggrieved party is left free
to proceed at any time with his options under this section, unless he has taken some positive action which in
good faith requires notification to the other party before the remedy is pursued.

Cross References

Point 1: Sections 2-609 and 2-612.

Point 2: Section 2-609.

Point 3: Section 2-612.

Point 4: Section 1-203.

Definitional Cross References

"Aggrieved party". Section 1-201.

"Contract". Section 1-201.

"Party". Section 1-201.

"Remedy". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-610.

1973 Ed., § 28:2-610.

(1) Until the repudiating party's next performance is due he can retract his repudiation unless the
aggrieved party has since the repudiation cancelled or materially changed his position or otherwise
indicated that he considers the repudiation final.

(2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating
party intends to perform, but must include any assurance justifiably demanded under the provisions of this
article (section 28:2-609).

(3) Retraction reinstates the repudiating party's rights under the contract with due excuse and allowance to
the aggrieved party for any delay occasioned by the repudiation.

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To make it clear that:

1. The repudiating party's right to reinstate the contract is entirely dependent upon the action taken by the
aggrieved party. If the latter has cancelled the contract or materially changed his position at any time after the
repudiation, there can be no retraction under this section.

2. Under subsection (2) an effective retraction must be accompanied by any assurances demanded under the
section dealing with right to adequate assurance. A repudiation is of course sufficient to give reasonable
ground for insecurity and to warrant a request for assurance as an essential condition of the retraction.
However, after a timely and unambiguous expression of retraction, a reasonable time for the assurance to be
worked out should be allowed by the aggrieved party before cancellation.

Cross Reference

Point 2: Section 2-609.

Definitional Cross References:

"Aggrieved party". Section 1-201.

"Cancellation". Section 2-106.
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"Contract". Section 1-201.

"Party". Section 1-201.

"Rights". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-611.

1973 Ed., § 28:2-611.

(1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be
separately accepted, even though the contract contains a clause "each delivery is a separate contract" or
its equivalent.

(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs
the value of that installment and cannot be cured or if the non-conformity is a defect in the required
documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate
assurance of its cure the buyer must accept that installment.

(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the
value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if
he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an
action with respect only to past installments or demands performance as to future installments.

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 45(2), Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To continue prior law but to make explicit the more mercantile interpretation of many of the rules involved, so
that:

1. The definition of an installment contract is phrased more broadly in this Article so as to cover installment
deliveries tacitly authorized by the circumstances or by the option of either party.

2. In regard to the apportionment of the price for separate payment this Article applies the more liberal test of
what can be apportioned rather than the test of what is clearly apportioned by the agreement. This Article also
recognizes approximate calculation or apportionment of price subject to subsequent adjustment. A provision
for separate payment for each lot delivered ordinarily means that the price is at least roughly calculable by
units of quantity, but such a provision is not essential to an "installment contract." If separate acceptance of
separate deliveries is contemplated, no generalized contrast between wholly "entire" and wholly "divisible"
contracts has any standing under this Article.

3. This Article rejects any approach which gives clauses such as "each delivery is a separate contract" their
legalistically literal effect. Such contracts nonetheless call for installment deliveries. Even where a clause
speaks of "a separate contract for all purposes", a commercial reading of the language under the section on
good faith and commercial standards requires that the singleness of the document and the negotiation,
together with the sense of the situation, prevail over any uncommercial and legalistic interpretation.

4. One of the requirements for rejection under subsection (2) is non-conformity substantially impairing the
value of the installment in question. However, an installment agreement may require accurate conformity in
quality as a condition to the right to acceptance if the need for such conformity is made clear either by express
provision or by the circumstances. In such a case the effect of the agreement is to define explicitly what
amounts to substantial impairment of value impossible to cure. A clause requiring accurate compliance as a
condition to the right to acceptance must, however, have some basis in reason, must avoid imposing hardship
by surprise and is subject to waiver or to displacement by practical construction.

Substantial impairment of the value of an installment can turn not only on the quality of the goods but also on
such factors as time, quantity, assortment, and the like. It must be judged in terms of the normal or specifically
known purposes of the contract. The defect in required documents refers to such matters as the absence of
insurance documents under a C.I.F. contract, falsity of a bill of lading, or one failing to show shipment within
the contract period or to the contract destination. Even in such cases, however, the provisions on cure of
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tender apply if appropriate documents are readily procurable.

5. Under subsection (2) an installment delivery must be accepted if the non-conformity is curable and the seller
gives adequate assurance of cure.   Cure of non-conformity of an installment in the first instance can usually be
afforded by an allowance against the price, or in the case of reasonable discrepancies in quantity either by a
further delivery or a partial rejection. This Article requires reasonable action by a buyer in regard to discrepant
delivery and good faith requires that the buyer make any reasonable minor outlay of time or money necessary
to cure an overshipment by severing out an acceptable percentage thereof. The seller must take over a cure
which involves any material burden; the buyer's obligation reaches only to cooperation. Adequate assurance
for purposes of subsection (2) is measured by the same standards as under the section on right to adequate
assurance of performance.

6. Subsection (3) is designed to further the continuance of the contract in the absence of an overt cancellation.
The question arising when an action is brought as to a single installment only is resolved by making such
action waive the right of cancellation. This involves merely a defect in one or more installments, as contrasted
with the situation where there is a true repudiation within the section on anticipatory repudiation. Whether the
non-conformity in any given installment justifies cancellation as to the future depends, not on whether such non-
conformity indicates an intent or likelihood that the future deliveries will also be defective, but whether the non-
conformity substantially impairs the value of the whole contract. If only the seller's security in regard to future
installments is impaired, he has the right to demand adequate assurances of proper future performance but
has not an immediate right to cancel the entire contract. It is clear under this Article, however, that defects in
prior installments are cumulative in effect, so that acceptance does not wash out the defect "waived." Prior
policy is continued, putting the rule as to buyer's default on the same footing as that in regard to seller's
default.

7. Under the requirement of seasonable notification of cancellation under subsection (3), a buyer who accepts
a non-conforming installment which substantially impairs the value of the entire contract should properly be
permitted to withhold his decision as to whether or not to cancel pending a response from the seller as to his
claim for cure or adjustment. Similarly, a seller may withhold a delivery pending payment for prior ones, at the
same time delaying his decision as to cancellation. A reasonable time for notifying of cancellation, judged by
commercial standards under the section on good faith, extends of course to include the time covered by any
reasonable negotiation in good faith. However, during this period the defaulting party is entitled, on request, to
know whether the contract is still in effect, before he can be required to perform further.

Cross References

Point 2: Sections 2-307 and 2-607.

Point 3: Section 1-203.

Point 5: Sections 2-208 and 2-609.

Point 6: Section 2-610.

Definitional Cross References

"Action". Section 1-201.

"Aggrieved party". Section 1-201.

"Buyer". Section 2-103.

"Cancellation". Section 2-106.

"Conform". Section 2-106.

"Contract". Section 1-201.

"Lot". Section 2-105.

"Notifies". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-612.

1973 Ed., § 28:2-612.

Where the contract requires for its performance goods identified when the contract is made, and the
goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a proper
case under a "no arrival, no sale" term (section 28:2-324) then

(a) if the loss is total the contract is avoided; and
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(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the
buyer may nevertheless demand inspection and at his option either treat the contract as avoided or
accept the goods with due allowance from the contract price for the deterioration or the deficiency in
quantity but without further right against the seller.

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 7 and 8, Uniform Sales Act.
Changes

Rewritten, the basic policy being continued but the test of a "divisible" or "indivisible" sale or contract being
abandoned in favor of adjustment in business terms.
Purposes of Changes

1. Where goods whose continued existence is presupposed by the agreement are destroyed without fault of
either party, the buyer is relieved from his obligation but may at his option take the surviving goods at a fair
adjustment. "Fault" is intended to include negligence and not merely wilful wrong. The buyer is expressly given
the right to inspect the goods in order to determine whether he wishes to avoid the contract entirely or to take
the goods with a price adjustment.

2. The section applies whether the goods were already destroyed at the time of contracting without the
knowledge of either party or whether they are destroyed subsequently but before the risk of loss passes to the
buyer. Where under the agreement, including of course usage of trade, the risk has passed to the buyer
before the casualty, the section has no application. Beyond this, the essential question in determining whether
the rules of this section are to be applied is whether the seller has or has not undertaken the responsibility for
the continued existence of the goods in proper condition through the time of agreed or expected delivery.

3. The section on the term "no arrival, no sale" makes clear that delay in arrival, quite as much as physical
change in the goods, gives the buyer the options set forth in this section.

Cross Reference

Point 3: Section 2-324.

Definitional Cross References

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract". Section 1-201.

"Fault". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Rights". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-613.

1973 Ed., § 28:2-613.

(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed
type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially
impracticable but a commercially reasonable substitute is available, such substitute performance must be
tendered and accepted.

(2) If the agreed means or manner of payment fails because of domestic or foreign governmental
regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of
payment which is commercially a substantial equivalent. If delivery has already been taken, payment by the
means or in the manner provided by the regulation discharges the buyer's obligation unless the regulation
is discriminatory, oppressive or predatory.

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1.)
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HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Subsection (1) requires the tender of a commercially reasonable substituted performance where agreed to
facilities have failed or become commercially impracticable. Under this Article, in the absence of specific
agreement, the normal or usual facilities enter into the agreement either through the circumstances, usage of
trade or prior course of dealing.

This section appears between Section 2-613 on casualty to identified goods and the next section on excuse
by failure of presupposed conditions, both of which deal with excuse and complete avoidance of the contract
where the occurrence or non-occurrence of a contingency which was a basic assumption of the contract
makes the expected performance impossible. The distinction between the present section and those sections
lies in whether the failure or impossibility of performance arises in connection with an incidental matter or
goes to the very heart of the agreement. The differing lines of solution are contrasted in a comparison of
International Paper Co. v. Rockefeller, 161 App.Div. 180, 146 N.Y.S. 371 (1914) and Meyer v. Sullivan, 40
Cal.App. 723, 181 P. 847 (1919). In the former case a contract for the sale of spruce to be cut from a
particular tract of land was involved. When a fire destroyed the trees growing on that tract the seller was held
excused since performance was impossible. In the latter case the contract called for delivery of wheat "f.o.b.
Kosmos Steamer at Seattle." The war led to cancellation of that line's sailing schedule after space had been
duly engaged and the buyer was held entitled to demand substituted delivery at the warehouse on the line's
loading dock. Under this Article, of course, the seller would also be entitled, had the market gone the other
way, to make a substituted tender in that manner.

There must, however, be a true commercial impracticability to excuse the agreed to performance and justify a
substituted performance. When this is the case a reasonable substituted performance tendered by either
party should excuse him from strict compliance with contract terms which do not go to the essence of the
agreement.

2. The substitution provided in this section as between buyer and seller does not carry over into the obligation
of a financing agency under a letter of credit, since such an agency is entitled to performance which is plainly
adequate on its face and without need to look into commercial evidence outside of the documents. See
Article 5, especially Sections 5-102, 5-103, 5- 109, 5-110, 5-114.

3. Under subsection (2) where the contract is still executory on both sides, the seller is permitted to withdraw
unless the buyer can provide him with a commercially equivalent return despite the governmental regulation.
Where, however, only the debt for the price remains, a larger leeway is permitted. The buyer may pay in the
manner provided by the regulation even though this may not be commercially equivalent provided that the
regulation is not "discriminatory, oppressive or predatory."

Cross Reference

Point 2: Article 5.

Definitional Cross References

"Buyer". Section 2-103.

"Fault". Section 1-201.

"Party". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-614.

1973 Ed., § 28:2-614.

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on
substituted performance:

(a) delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and
(c) is not a breach of his duty under a contract for sale if performance as agreed has been made
impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption
on which the contract was made or by compliance in good faith with any applicable foreign or domestic
governmental regulation or order whether or not it later proves to be invalid.
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(b) where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform,
he must allocate production and deliveries among his customers but may at his option include regular
customers not then under contract as well as his own requirements for further manufacture. He may so
allocate in any manner which is fair and reasonable.

(c) the seller must notify the buyer seasonably that there will be delay or non-delivery and, when
allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, § 27(nn), 44 DCR 1271.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. This section excuses a seller from timely delivery of goods contracted for, where his performance has
become commercially impracticable because of unforeseen supervening circumstances not within the
contemplation of the parties at the time of contracting. The destruction of specific goods and the problem of
the use of substituted performance on points other than delay or quantity, treated elsewhere in this Article,
must be distinguished from the matter covered by this section.

2. The present section deliberately refrains from any effort at an exhaustive expression of contingencies and is
to be interpreted in all cases sought to be brought within its scope in terms of its underlying reason and
purpose.

3. The first test for excuse under this Article in terms of basic assumption is a familiar one. The additional test
of commercial impracticability (as contrasted with "impossibility," "frustration of performance" or "frustration of
the venture") has been adopted in order to call attention to the commercial character of the criterion chosen by
this Article.

4. Increased cost alone does not excuse performance unless the rise in cost is due to some unforeseen
contingency which alters the essential nature of the performance. Neither is a rise or a collapse in the market
in itself a justification, for that is exactly the type of business risk which business contracts made at fixed
prices are intended to cover. But a severe shortage of raw materials or of supplies due to a contingency such
as war, embargo, local crop failure, unforeseen shutdown of major sources of supply or the like, which either
causes a marked increase in cost or altogether prevents the seller from securing supplies necessary to his
performance, is within the contemplation of this section. (See Ford & Sons, Ltd., v. Henry Leetham & Sons,
Ltd., 21 Com.Cas. 55 (1915, K.B.D.).)

5. Where a particular source of supply is exclusive under the agreement and fails through casualty, the present
section applies rather than the provision on destruction or deterioration of specific goods.  The same holds
true where a particular source of supply is shown by the circumstances to have been contemplated or
assumed by the parties at the time of contracting.   (See Davis Co. v. Hoffmann-LaRoche Chemical Works,
178 App.Div. 855, 166 N.Y.S. 179 (1917) and International Paper Co. v. Rockefeller, 161 App.Div.  180, 146
N.Y.S. 371 (1914).)  There is no excuse under this section, however, unless the seller has employed all due
measures to assure himself that his source will not fail.  (See Canadian Industrial Alcohol Co., Ltd., v. Dunbar
Molasses Co., 258 N.Y. 194, 179 N.E. 383, 80 A.L.R. 1173 (1932) and Washington Mfg. Co. v. Midland
Lumber Co., 113 Wash. 593, 194 P. 777 (1921).)

In the case of failure of production by an agreed source for causes beyond the seller's control, the seller
should, if possible, be excused since production by an agreed source is without more a basic assumption of
the contract. Such excuse should not result in relieving the defaulting supplier from liability nor in dropping into
the seller's lap an unearned bonus of damages over. The flexible adjustment machinery of this Article provides
the solution under the provision on the obligation of good faith. A condition to his making good the claim of
excuse is the turning over to the buyer of his rights against the defaulting source of supply to the extent of the
buyer's contract in relation to which excuse is being claimed.

6. In situations in which neither sense nor justice is served by either answer when the issue is posed in flat
terms of "excuse" or "no excuse," adjustment under the various provisions of this Article is necessary,
especially the sections on good faith, on insecurity and assurance and on the reading of all provisions in the
light of their purposes, and the general policy of this Act to use equitable principles in furtherance of
commercial standards and good faith.

7. The failure of conditions which go to convenience or collateral values rather than to the commercial
practicability of the main performance does not amount to a complete excuse. However, good faith and the
reason of the present section and of the preceding one may properly be held to justify and even to require any
needed delay involved in a good faith inquiry seeking a readjustment of the contract terms to meet the new
conditions.

8. The provisions of this section are made subject to assumption of greater liability by agreement and such
agreement is to be found not only in the expressed terms of the contract but in the circumstances surrounding



the contracting, in trade usage and the like. Thus the exemptions of this section do not apply when the
contingency in question is sufficiently foreshadowed at the time of contracting to be included among the
business risks which are fairly to be regarded as part of the dickered terms, either consciously or as a matter
of reasonable, commercial interpretation from the circumstances. (See Madeirense Do Brasil, S.A. v.
Stulman-Emrick Lumber Co., 147 F.2d 399 (C.C.A., 2 Cir., 1945).) The exemption otherwise present through
usage of trade under the present section may also be expressly negated by the language of the agreement.
Generally, express agreements as to exemptions designed to enlarge upon or supplant the provisions of this
section are to be read in the light of mercantile sense and reason, for this section itself sets up the commercial
standard for normal and reasonable interpretation and provides a minimum beyond which agreement may not
go.

Agreement can also be made in regard to the consequences of exemption as laid down in paragraphs (b)
and (c) and the next section on procedure on notice claiming excuse.

9. The case of a farmer who has contracted to sell crops to be grown on designated land may be regarded as
falling either within the section on casualty to identified goods or this section, and he may be excused, when
there is a failure of the specific crop, either on the basis of the destruction of identified goods or because of
the failure of a basic assumption of the contract.

Exemption of the buyer in the case of a "requirements" contract is covered by the "Output and Requirements"
section both as to assumption and allocation of the relevant risks. But when a contract by a manufacturer to
buy fuel or raw material makes no specific reference to a particular venture and no such reference may be
drawn from the circumstances, commercial understanding views it as a general deal in the general market
and not conditioned on any assumption of the continuing operation of the buyer's plant. Even when notice is
given by the buyer that the supplies are needed to fill a specific contract of a normal commercial kind,
commercial understanding does not see such a supply contract as conditioned on the continuance of the
buyer's further contract for outlet. On the other hand, where the buyer's contract is in reasonable commercial
understanding conditioned on a definite and specific venture or assumption as, for instance, a war
procurement subcontract known to be based on a prime contract which is subject to termination, or a supply
contract for a particular construction venture, the reason of the present section may well apply and entitle the
buyer to the exemption.

10. Following its basic policy of using commercial practicability as a test for excuse, this section recognizes
as of equal significance either a foreign or domestic regulation and disregards any technical distinctions
between "law," "regulation," "order" and the like. Nor does it make the present action of the seller depend
upon the eventual judicial determination of the legality of the particular governmental action. The seller's good
faith belief in the validity of the regulation is the test under this Article and the best evidence of his good faith is
the general commercial acceptance of the regulation. However, governmental interference cannot excuse
unless it truly "supervenes" in such a manner as to be beyond the seller's assumption of risk. And any action
by the party claiming excuse which causes or colludes in inducing the governmental action preventing his
performance would be in breach of good faith and would destroy his exemption.

11. An excused seller must fulfill his contract to the extent which the supervening contingency permits, and if
the situation is such that his customers are generally affected he must take account of all in supplying one.
Subsections (a) and (b), therefore, explicitly permit in any proration a fair and reasonable attention to the
needs of regular customers who are probably relying on spot orders for supplies. Customers at different
stages of the manufacturing process may be fairly treated by including the seller's manufacturing
requirements. A fortiori, the seller may also take account of contracts later in date than the one in question.
The fact that such spot orders may be closed at an advanced price causes no difficulty, since any allocation
which exceeds normal past requirements will not be reasonable. However, good faith requires, when prices
have advanced, that the seller exercise real care in making his allocations, and in case of doubt his contract
customers should be favored and supplies prorated evenly among them regardless of price. Save for the extra
care thus required by changes in the market, this section seeks to leave every reasonable business leeway to
the seller.

Cross References

Point 1: Sections 2-613 and 2-614.

Point 2: Section 1-102.

Point 5: Sections 1-203 and 2-613.

Point 6: Sections 1-102, 1-203 and 2-609.

Point 7: Section 2-614.

Point 8: Sections 1-201, 2-302 and 2-616.

Point 9: Sections 1-102, 2-306 and 2-613.

Definitional Cross References

"Between merchants". Section 2-104.

"Buyer". Section 2-103.



"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Good faith". Section 1-201.

"Merchant". Section 2-104.

"Notifies". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-615.

1973 Ed., § 28:2-615.

Legislative History of Laws

Law 11-255, the "Second Technical Amendments Act of 1996," was introduced in Council and assigned Bill
No. 11-905, which was referred to the Committee of the Whole. The Bill was adopted on first and second
readings on November 7, 1996, and December 3, 1996, respectively. Signed by the Mayor on December 24,
1996, it was assigned Act No. 11-519 and transmitted to both Houses of Congress for its review. D.C. Law
11-255 became effective on April 9, 1997.

(1) Where the buyer receives notification of a material or indefinite delay or an allocation justified under the
preceding section he may by written notification to the seller as to any delivery concerned, and where the
prospective deficiency substantially impairs the value of the whole contract under the provisions of this
article relating to breach of installment contracts (section 28:2-612), then also as to the whole,

(a) terminate and thereby discharge any unexecuted portion of the contract; or

(b) modify the contract by agreeing to take his available quota in substitution.

(2) If after receipt of such notification from the seller the buyer fails so to modify the contract within a
reasonable time not exceeding thirty days the contract lapses with respect to any deliveries affected.

(3) The provisions of this section may not be negated by agreement except in so far as the seller has
assumed a greater obligation under the preceding section.

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

This section seeks to establish simple and workable machinery for providing certainty as to when a
supervening and excusing contingency "excuses" the delay, "discharges" the contract, or may result in a
waiver of the delay by the buyer. When the seller notifies, in accordance with the preceding section, claiming
excuse, the buyer may acquiesce, in which case the contract is so modified. No consideration is necessary in
a case of this kind to support such a modification. If the buyer does not elect so to modify the contract, he may
terminate it and under subsection (2) his silence after receiving the seller's claim of excuse operates as such
a termination. Subsection (3) denies effect to any contract clause made in advance of trouble which would
require the buyer to stand ready to take delivery whenever the seller is excused from delivery by unforeseen
circumstances.

Cross References

Point 1: Sections 2-209 and 2-615.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Installment contract". Section 2-612.

"Notification". Section 1-201.

"Reasonable time". Section 1-204.
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"Seller". Section 2-103.

"Termination". Section 2-106.

"Written". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-616.

1973 Ed., § 28:2-616.

Remedies for breach of any obligation or promise collateral or ancillary to a contract for sale are not
impaired by the provisions of this article.

(Dec. 30, 1963, 77 Stat. 664, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

Whether a claim for breach of an obligation collateral to the contract for sale requires separate trial to avoid
confusion of issues is beyond the scope of this Article; but contractual arrangements which as a business
matter enter vitally into the contract should be considered a part thereof in so far as cross-claims or defenses
are concerned.

Definitional Cross References

"Contract for sale". Section 2-106.

"Remedy". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-701.

1973 Ed., § 28:2-701.

(1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including
payment for all goods theretofore delivered under the contract, and stop delivery under this article (section
28:2-705).

(2) Where the seller discovers that the buyer has received goods on credit while insolvent he may reclaim
the goods upon demand made within ten days after the receipt, but if misrepresentation of solvency has
been made to the particular seller in writing within three months before delivery the ten day limitation does
not apply. Except as provided in this subsection, the seller may not base a right to reclaim goods on the
buyer's fraudulent or innocent misrepresentation of solvency or of intent to pay.

(3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course or
other good faith purchaser under this article (section 28:2-403). Successful reclamation of goods excludes
all other remedies with respect to them.

(Dec. 30, 1963, 77 Stat. 664, Pub. L. 88-243, § 1; Mar. 16, 1982, D.C. Law 4-85, § 5, 29 DCR 309.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Subsection (1)--Sections 53(1)(b), 54(1)(c) and 57, Uniform Sales Act; Subsection (2)--none; Subsection (3)--
Section 76(3), Uniform Sales Act.

PART 7. REMEDIES.

§ 28:2-701. REMEDIES FOR BREACH OF COLLATERAL CONTRACTS NOT
IMPAIRED.

§ 28:2-702. SELLER'S REMEDIES ON DISCOVERY OF BUYER'S
INSOLVENCY.



Changes

Rewritten, the protection given to a seller who has sold on credit and has delivered goods to the buyer
immediately preceding his insolvency being extended.
Purposes of Changes and New Matter

To make it clear that:

1. The seller's right to withhold the goods or to stop delivery except for cash when he discovers the buyer's
insolvency is made explicit in subsection (1) regardless of the passage of title, and the concept of stoppage
has been extended to include goods in the possession of any bailee who has not yet attorned to the buyer.

2. Subsection (2) takes as its base line the proposition that any receipt of goods on credit by an insolvent
buyer amounts to a tacit business misrepresentation of solvency and therefore is fraudulent as against the
particular seller. This Article makes discovery of the buyer's insolvency and demand within a ten day period a
condition of the right to reclaim goods on this ground. The ten day limitation period operates from the time of
receipt of the goods.

An exception to this time limitation is made when a written misrepresentation of solvency has been made to
the particular seller within three months prior to the delivery. To fall within the exception the statement of
solvency must be in writing, addressed to the particular seller and dated within three months of the delivery.

3. Because the right of the seller to reclaim goods under this section constitutes preferential treatment as
against the buyer's other creditors, subsection (3) provides that such reclamation bars all his other remedies
as to the goods involved. As amended 1966.

Cross References

Point 1: Sections 2-401 and 2-705.

Compare Section 2-502.

Definitional Cross References

"Buyer". Section 2-103.

"Buyer in ordinary course of business". Section 1-201.

"Contract". Section 1-201.

"Good faith". Section 1-201.

"Goods". Section 2-105.

"Insolvent". Section 1-201.

"Person". Section 1-201.

"Purchaser". Section 1-201.

"Receipt" of goods. Section 2-103.

"Remedy". Section 1-201.

"Rights". Section 1-201.

"Seller". Section 2-103.

"Writing". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-702.

1973 Ed., § 28:2-702.

Legislative History of Laws

For legislative history of D.C. Law 4-85, see Historical and Statutory Notes following § 28:2-107.

Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or
before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly
affected and, if the breach is of the whole contract (section 28:2-612), then also with respect to the whole
undelivered balance, the aggrieved seller may

(a) withhold delivery of such goods;

(b) stop delivery by any bailee as hereafter provided (section 28:2-705);

(c) proceed under the next section respecting goods still unidentified to the contract;

§ 28:2-703. SELLER'S REMEDIES IN GENERAL.



(d) resell and recover damages as hereafter provided (section 28:2-706);

(e) recover damages for non-acceptance (section 28:2-708) or in a proper case the price (section
28:2-709);

(f) cancel.

(Dec. 30, 1963, 77 Stat. 664, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

No comparable index section. See Section 53, Uniform Sales Act.
Purposes

1. This section is an index section which gathers together in one convenient place all of the various remedies
open to a seller for any breach by the buyer. This Article rejects any doctrine of election of remedy as a
fundamental policy and thus the remedies are essentially cumulative in nature and include all of the available
remedies for breach. Whether the pursuit of one remedy bars another depends entirely on the facts of the
individual case.

2. The buyer's breach which occasions the use of the remedies under this section may involve only one lot or
delivery of goods, or may involve all of the goods which are the subject matter of the particular contract. The
right of the seller to pursue a remedy as to all the goods when the breach is as to only one or more lots is
covered by the section on breach in installment contracts. The present section deals only with the remedies
available after the goods involved in the breach have been determined by that section.

3. In addition to the typical case of refusal to pay or default in payment, the language in the preamble, "fails to
make a payment due," is intended to cover the dishonor of a check on due presentment, or the non-
acceptance of a draft, and the failure to furnish an agreed letter of credit.

4. It should also be noted that this Act requires its remedies to be liberally administered and provides that any
right or obligation which it declares is enforceable by action unless a different effect is specifically prescribed
(Section 1-106).

Cross References

Point 2: Section 2-612.

Point 3: Section 2-325.

Point 4: Section 1-106.

Definitional Cross References

"Aggrieved party". Section 1-201.

"Buyer". Section 2-103.

"Cancellation". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Remedy". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-703.

1973 Ed., § 28:2-703.

(1) An aggrieved seller under the preceding section may

(a) identify to the contract conforming goods not already identified if at the time he learned of the
breach they are in his possession or control;

(b) treat as the subject of resale goods which have demonstrably been intended for the particular
contract even though those goods are unfinished.

(2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial
judgment for the purposes of avoiding loss and of effective realization either complete the manufacture

§ 28:2-704. SELLER'S RIGHT TO IDENTIFY GOODS TO THE CONTRACT
NOTWITHSTANDING BREACH OR TO SALVAGE UNFINISHED GOODS.



and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or
proceed in any other reasonable manner.

(Dec. 30, 1963, 77 Stat. 665, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 63(3) and 64(4), Uniform Sales Act.
Changes

Rewritten, the seller's rights being broadened.
Purposes of Changes

1. This section gives an aggrieved seller the right at the time of breach to identify to the contract any
conforming finished goods, regardless of their resalability, and to use reasonable judgment as to completing
unfinished goods. It thus makes the goods available for resale under the resale section, the seller's primary
remedy, and in the special case in which resale is not practicable, allows the action for the price which would
then be necessary to give the seller the value of his contract.

2. Under this Article the seller is given express power to complete manufacture or procurement of goods for
the contract unless the exercise of reasonable commercial judgment as to the facts as they appear at the time
he learns of the breach makes it clear that such action will result in a material increase in damages. The
burden is on the buyer to show the commercially unreasonable nature of the seller's action in completing
manufacture.

Cross References

Sections 2-703 and 2-706.
Definitional Cross References

"Aggrieved party". Section 1-201.

"Conforming". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Rights". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-704.

1973 Ed., § 28:2-704.

(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he discovers
the buyer to be insolvent (section 28:2-702) and may stop delivery of carload, truckload, planeload or
larger shipments of express or freight when the buyer repudiates or fails to make a payment due before
delivery or if for any other reason the seller has a right to withhold or reclaim the goods.

(2) As against such buyer the seller may stop delivery until

(a) receipt of the goods by the buyer; or

(b) acknowledgement to the buyer by any bailee of the goods except a carrier that the bailee holds the
goods for the buyer; or

(c) such acknowledgment to the buyer by a carrier by reshipment or as warehouseman; or

(d) negotiation to the buyer of any negotiable document of title covering the goods.

(3)(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence to prevent
delivery of the goods.

(b) After such notification the bailee must hold and deliver the goods according to the directions of the
seller but the seller is liable to the bailee for any ensuing charges or damages.

(c) If a negotiable document of title has been issued for goods the bailee is not obliged to obey a
notification to stop until surrender of the document.

§ 28:2-705. SELLER'S STOPPAGE OF DELIVERY IN TRANSIT OR
OTHERWISE.



(d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey a notification to stop
received from a person other than the consignor.

(Dec. 30, 1963, 77 Stat. 665, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Sections 57-59, Uniform Sales Act; see also Sections 12, 14 and 42, Uniform Bills of Lading Act and
Sections 9, 11 and 49, Uniform Warehouse Receipts Act.
Changes

This section continues and develops the above sections of the Uniform Sales Act in the light of the other
uniform statutory provisions noted.
Purposes

To make it clear that:

1. Subsection (1) applies the stoppage principle to other bailees as well as carriers.

It also expands the remedy to cover the situations, in addition to buyer's insolvency, specified in the
subsection. But since stoppage is a burden in any case to carriers, and might be a very heavy burden to them
if it covered all small shipments in all these situations, the right to stop for reasons other than insolvency is
limited to carload, truckload, planeload or larger shipments. The seller shipping to a buyer of doubtful credit
can protect himself by shipping C.O.D.

Where stoppage occurs for insecurity it is merely a suspension of performance, and if assurances are duly
forthcoming from the buyer the seller is not entitled to resell or divert.

Improper stoppage is a breach by the seller if it effectively interferes with the buyer's right to due tender under
the section on manner of tender of delivery. However, if the bailee obeys an unjustified order to stop he may
also be liable to the buyer. The measure of his obligation is dependent on the provisions of the Documents of
Title Article (Section 7-303). Subsection 3(b) therefore gives him a right of indemnity as against the seller in
such a case.

2. "Receipt by the buyer" includes receipt by the buyer's designated representative, the subpurchaser, when
shipment is made direct to him and the buyer himself never receives the goods. It is entirely proper under this
Article that the seller, by making such direct shipment to the sub-purchaser, be regarded as acquiescing in the
latter's purchase and as thus barred from stoppage of the goods as against him.

As between the buyer and the seller, the latter's right to stop the goods at any time until they reach the place of
final delivery is recognized by this section.

Under subsection (3)(c) and (d), the carrier is under no duty to recognize the stop order of a person who is a
stranger to the carrier's contract. But the seller's right as against the buyer to stop delivery remains, whether or
not the carrier is obligated to recognize the stop order. If the carrier does obey it, the buyer cannot complain
merely because of that circumstance; and the seller becomes obligated under subsection (3)(b) to pay the
carrier any ensuing damages or charges.

3. A diversion of a shipment is not a "reshipment" under subsection (2)(c) when it is merely an incident to the
original contract of transportation. Nor is the procurement of "exchange bills" of lading which change only the
name of the consignee to that of the buyer's local agent but do not alter the destination of a reshipment.

Acknowledgment by the carrier as a "warehouseman" within the meaning of this Article requires a contract of
a truly different character from the original shipment, a contract not in extension of transit but as a
warehouseman.

4. Subsection (3)(c) makes the bailee's obedience of a notification to stop conditional upon the surrender of
any outstanding negotiable document.

5. Any charges or losses incurred by the carrier in following the seller's orders, whether or not he was
obligated to do so, fall to the seller's charge.

6. After an effective stoppage under this section the seller's rights in the goods are the same as if he had
never made a delivery.

Cross References

Sections 2-702 and 2-703.

Point 1: Sections 2-503 and 2-609, and Article 7.

Point 2: Section 2-103 and Article 7.

Definitional Cross References

"Buyer". Section 2-103.



"Contract for sale". Section 2-106.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Insolvent". Section 1-201.

"Notification". Section 1-201.

"Receipt" of goods. Section 2-103.

"Rights". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-705.

1973 Ed., § 28:2-705.

(1) Under the conditions stated in section 28:2-703 on seller's remedies, the seller may resell the goods
concerned or the undelivered balance thereof. Where the resale is made in good faith and in a
commercially reasonable manner the seller may recover the difference between the resale price and the
contract price together with any incidental damages allowed under the provisions of this article (section
28:2-710), but less expenses saved in consequence of the buyer's breach.

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or
private sale including sale by way of one or more contracts to sell or of identification to an existing contract
of the seller. Sale may be as a unit or in parcels and at any time and place and on any terms but every
aspect of the sale including the method, manner, time, place and terms must be commercially reasonable.
The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the
goods be in existence or that any or all of them have been identified to the contract before the breach.

(3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention
to resell.

(4) Where the resale is at public sale

(a) only identified goods can be sold except where there is a recognized market for a public sale of
futures in goods of the kind; and

(b) it must be made at a usual place or market for public sale if one is reasonably available and except
in the case of goods which are perishable or threaten to decline in value speedily the seller must give
the buyer reasonable notice of the time and place of the resale; and

(c) if the goods are not to be within the view of those attending the sale the notification of sale must
state the place where the goods are located and provide for their reasonable inspection by
prospective bidders; and

(d) the seller may buy.

(5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer
even though the seller fails to comply with one or more of the requirements of this section.

(6) The seller is not accountable to the buyer for any profit made on any resale. A person in the position of
a seller (section 28:2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must
account for any excess over the amount of his security interest, as hereinafter defined (subsection (3) of
section 28:2-711).

(Dec. 30, 1963, 77 Stat. 665, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 60, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To simplify the prior statutory provision and to make it clear that:

1. The only condition precedent to the seller's right of resale under subsection (1) is a breach by the buyer

§ 28:2-706. SELLER'S RESALE INCLUDING CONTRACT FOR RESALE.



within the section on the seller's remedies in general or insolvency. Other meticulous conditions and
restrictions of the prior uniform statutory provision are disapproved by this Article and are replaced by
standards of commercial reasonableness. Under this section the seller may resell the goods after any breach
by the buyer. Thus, an anticipatory repudiation by the buyer gives rise to any of the seller's remedies for
breach, and to the right of resale. This principle is supplemented by subsection (2) which authorizes a resale
of goods which are not in existence or were not identified to the contract before the breach.

2. In order to recover the damages prescribed in subsection (1) the seller must act "in good faith and in a
commercially reasonable manner" in making the resale. This standard is intended to be more comprehensive
than that of "reasonable care and judgment" established by the prior uniform statutory provision. Failure to act
properly under this section deprives the seller of the measure of damages here provided and relegates him to
that provided in Section 2-708.

Under this Article the seller resells by authority of law, in his own behalf, for his own benefit and for the purpose
of fixing his damages. The theory of a seller's agency is thus rejected.

3. If the seller complies with the prescribed standard of duty in making the resale, he may recover from the
buyer the damages provided for in subsection (1). Evidence of market or current prices at any particular time
or place is relevant only on the question of whether the seller acted in a commercially reasonable manner in
making the resale.

The distinction drawn by some courts between cases where the title had not passed to the buyer and the seller
had resold as owner, and cases where the title had passed and the seller had resold by virtue of his lien on the
goods, is rejected.

4. Subsection (2) frees the remedy of resale from legalistic restrictions and enables the seller to resell in
accordance with reasonable commercial practices so as to realize as high a price as possible in the
circumstances. By "public" sale is meant a sale by auction. A "private" sale may be effected by solicitation
and negotiation conducted either directly or through a broker. In choosing between a public and private sale
the character of the goods must be considered and relevant trade practices and usages must be observed.

5. Subsection (2) merely clarifies the common law rule that the time for resale is a reasonable time after the
buyer's breach, by using the language "commercially reasonable." What is such a reasonable time depends
upon the nature of the goods, the condition of the market and the other circumstances of the case; its length
cannot be measured by any legal yardstick or divided into degrees. Where a seller contemplating resale
receives a demand from the buyer for inspection under the section of preserving evidence of goods in
dispute, the time for resale may be appropriately lengthened.

On the question of the place for resale, subsection (2) goes to the ultimate test, the commercial
reasonableness of the seller's choice as to the place for an advantageous resale. This Article rejects the
theory that the seller is required to resell at the agreed place for delivery and that a resale elsewhere can be
permitted only in exceptional cases.

6. The purpose of subsection (2) being to enable the seller to dispose of the goods to the best advantage, he
is permitted in making the resale to depart from the terms and conditions of the original contract for sale to
any extent "commercially reasonable" in the circumstances.

7. The provision of subsection (2) that the goods need not be in existence to be resold applies when the buyer
is guilty of anticipatory repudiation of a contract for future goods, before the goods or some of them have
come into existence. In such a case the seller may exercise the right of resale and fix his damages by "one or
more contracts to sell" the quantity of conforming future goods affected by the repudiation. The companion
provision of subsection (2) that resale may be made although the goods were not identified to the contract
prior to the buyer's breach, likewise contemplates an anticipatory repudiation by the buyer but occurring after
the goods are in existence. If the goods so identified conform to the contract, their resale will fix the seller's
damages quite as satisfactorily as if they had been identified before the breach.

8. Where the resale is to be by private sale, subsection (3) requires that reasonable notification of the seller's
intention to resell must be given to the buyer. The length of notification of a private sale depends upon the
urgency of the matter. Notification of the time and place of this type of sale is not required.

Subsection (4)(b) requires that the seller give the buyer reasonable notice of the time and place of a public
resale so that he may have an opportunity to bid or to secure the attendance of other bidders. An exception is
made in the case of goods "which are perishable or threaten to decline speedily in value."

9. Since there would be no reasonable prospect of competitive bidding elsewhere, subsection (4) requires
that a public resale "must be made at a usual place or market for public sale if one is reasonably available;"
i.e., a place or market which prospective bidders may reasonably be expected to attend. Such a market may
still be "reasonably available" under this subsection, though at a considerable distance from the place where
the goods are located. In such a case the expense of transporting the goods for resale is recoverable from the
buyer as part of the seller's incidental damages under subsection (1). However, the question of availability is
one of commercial reasonableness in the circumstances and if such "usual" place or market is not reasonably
available, a duly advertised public resale may be held at another place if it is one which prospective bidders
may reasonably be expected to attend, as distinguished from a place where there is no demand whatsoever
for goods of the kind.



Paragraph (a) of subsection (4) qualifies the last sentence of subsection (2) with respect to resales of
unidentified and future goods at public sale. If conforming goods are in existence the seller may identify them
to the contract after the buyer's breach and then resell them at public sale. If the goods have not been
identified, however, he may resell them at public sale only as "future" goods and only where there is a
recognized market for public sale of futures in goods of the kind.

The provisions of paragraph (c) of subsection (4) are intended to permit intelligent bidding.

The provision of paragraph (d) of subsection (4) permitting the seller to bid and, if course, to become the
purchaser, benefits the original buyer by tending to increase the resale price and thus decreasing the
damages he will have to pay.

10. This Article departs in subsection (5) from the prior uniform statutory provision in permitting a good faith
purchaser at resale to take a good title as against the buyer even though the seller fails to comply with the
requirements of this section.

11. Under subsection (6), the seller retains profit, if any, without distinction based on whether or not he had a
lien since this Article divorces the question of passage of title to the buyer from the seller's right of resale or
the consequences of its exercise. On the other hand, where "a person in the position of a seller" or a buyer
acting under the section on buyer's remedies, exercises his right of resale under the present section he does
so only for the limited purpose of obtaining cash for his "security interest" in the goods. Once that purpose has
been accomplished any excess in the resale price belongs to the seller to whom an accounting must be made
as provided in the last sentence of subsection (6).

Cross References

Point 1: Sections 2-610, 2-702 and 2-703.

Point 2: Section 1-201.

Point 3: Sections 2-708 and 2-710.

Point 4: Section 2-328.

Point 8: Section 2-104.

Point 9: Section 2-710.

Point 11: Sections 2-401, 2-707 and 2-711(3).

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Good faith". Section 2-103.

"Goods". Section 2-105.

"Merchant". Section 2-104.

"Notification". Section 1-201.

"Person in position of seller". Section 2-707.

"Purchase". Section 1-201.

"Rights". Section 1-201.

"Sale". Section 2-106.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-706.

1973 Ed., § 28:2-706.

(1) A "person in the position of a seller" includes as against a principal an agent who has paid or become
responsible for the price of goods on behalf of his principal or anyone who otherwise holds a security
interest or other right in goods similar to that of a seller.

(2) A person in the position of a seller may as provided in this article withhold or stop delivery (section
28:2-705) and resell (section 28:2- 706) and recover incidental damages (section 28:2-710).

§ 28:2-707. "PERSON IN THE POSITION OF A SELLER".



(Dec. 30, 1963, 77 Stat. 666, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 52(2), Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To make it clear that:

In addition to following in general the prior uniform statutory provision, the case of a financing agency which
has acquired documents by honoring a letter of credit for the buyer or by discounting a draft for the seller has
been included in the term "a person in the position of a seller."

Cross Reference

Article 5, Section 2-506.

Definitional Cross References

"Consignee". Section 7-102.

"Consignor". Section 7-102.

"Goods". Section 2-105.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-707.

1973 Ed., § 28:2-707.

(1) Subject to subsection (2) and to the provisions of this article with respect to proof of market price
(section 28:2-723), the measure of damages for non-acceptance or repudiation by the buyer is the
difference between the market price at the time and place for tender and the unpaid contract price
together with any incidental damages provided in this article (section 28:2-710), but less expenses saved
in consequence of the buyer's breach.

(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a
position as performance would have done then the measure of damages is the profit (including
reasonable overhead) which the seller would have made from full performance by the buyer, together with
any incidental damages provided in this article (section 28:2-710), due allowance for costs reasonably
incurred and due credit for payments or proceeds of resale.

(Dec. 30, 1963, 77 Stat. 666, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 64, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To make it clear that:

1. The prior uniform statutory provision is followed generally in setting the current market price at the time and
place for tender as the standard by which damages for non-acceptance are to be determined. The time and
place of tender is determined by reference to the section on manner of tender of delivery, and to the sections
on the effect of such terms as FOB, FAS, CIF, C & F, Ex Ship and No Arrival, No Sale.

In the event that there is no evidence available of the current market price at the time and place of tender,

§ 28:2-708. SELLER'S DAMAGES FOR NON-ACCEPTANCE OR
REPUDIATION.



proof of a substitute market may be made under the section on determination and proof of market price.
Furthermore, the section on the admissibility of market quotations is intended to ease materially the problem
of providing competent evidence.

2. The provision of this section permitting recovery of expected profit including reasonable overhead where
the standard measure of damages is inadequate, together with the new requirement that price actions may be
sustained only where resale is impractical, are designed to eliminate the unfair and economically wasteful
results arising under the older law when fixed price articles were involved. This section permits the recover of
lost profits in all appropriate cases, which would include all standard priced goods. The normal measure there
would be list price less cost to the dealer or list price less manufacturing cost to the manufacturer. It is not
necessary to a recovery of "profit" to show a history of earnings, especially if a new venture is involved.

3. In all cases the seller may recover incidental damages.

Cross References

Point 1: Sections 2-319 through 2-324, 2-503, 2-723 and 2-724.

Point 2: Section 2-709.

Point 3: Section 2-710.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-708.

1973 Ed., § 28:2-708.

(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any
incidental damages under the next section, the price

(a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time
after risk of their loss has passed to the buyer; and

(b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a
reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to
the contract and are still in his control except that if resale becomes possible he may resell them at any
time prior to the collection of the judgment. The net proceeds of any such resale must be credited to the
buyer and payment of the judgment entitles him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a
payment due or has repudiated (section 28:2-610), a seller who is held not entitled to the price under this
section shall nevertheless be awarded damages for non-acceptance under the preceding section.

(Dec. 30, 1963, 77 Stat. 666, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 63, Uniform Sales Act.
Changes

Rewritten, important commercially needed changes being incorporated.
Purposes of Changes

To make it clear that:

1. Neither the passing of title to the goods nor the appointment of a day certain for payment is now material to
a price action.

2. The action for the price is now generally limited to those cases where resale of the goods is impracticable
except where the buyer has accepted the goods or where they have been destroyed after risk of loss has
passed to the buyer.

3. This section substitutes an objective test by action for the former "not readily resalable" standard. An action

§ 28:2-709. ACTION FOR THE PRICE.



for the price under subsection (1)(b) can be sustained only after a "reasonable effort to resell" the goods "at
reasonable price" has actually been made or where the circumstances "reasonably indicate" that such an
effort will be unavailing.

4. If a buyer is in default not with respect to the price, but on an obligation to make an advance, the seller
should recover not under this section for the price as such, but for the default in the collateral (though
coincident) obligation to finance the seller. If the agreement between the parties contemplates that the buyer
will acquire, on making the advance, a security interest in the goods, the buyer on making the advance has
such an interest as soon as the seller has rights in the agreed collateral. See Section 9-204.

5. "Goods accepted" by the buyer under subsection (1)(a) include only goods as to which there has been no
justified revocation of acceptance, for such a revocation means that there has been a default by the seller
which bars his rights under this section. "Goods lost or damaged" are covered by the section on risk of loss.
"Goods identified to the contract" under subsection (1)(b) are covered by the section on identification and the
section on identification notwithstanding breach.

6. This section is intended to be exhaustive in its enumeration of cases where an action for the price lies.

7. If the action for the price fails, the seller may nonetheless have proved a case entitling him to damages for
non-acceptance. In such a situation, subsection (3) permits recovery of those damages in the same action.

Cross References

Point 4: Section 1-106.

Point 5: Sections 2-501, 2-509, 2-510 and 2-704.

Point 7: Section 2-708.

Definitional Cross References

"Action". Section 1-201.

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-709.

1973 Ed., § 28:2-709.

Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or
commissions incurred in stopping delivery, in the transportation, care and custody of goods after the
buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.

(Dec. 30, 1963, 77 Stat. 667, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Sections 64 and 70, Uniform Sales Act.
Purposes

To authorize reimbursement of the seller for expenses reasonably incurred by him as a result of the buyer's
breach. The section sets forth the principal normal and necessary additional elements of damage flowing from
the breach but intends to allow all commercially reasonable expenditures made by the seller.
Definitional Cross References

"Aggrieved party". Section 1-201.

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Seller". Section 2-103.

Prior Codifications

§ 28:2-710. SELLER'S INCIDENTAL DAMAGES.



1981 Ed., § 28:2-710.

1973 Ed., § 28:2-710.

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes
acceptance then with respect to any goods involved, and with respect to the whole of the breach goes to
the whole contract (section 28:2-612), the buyer may cancel and whether or not he has done so may in
addition to recovering so much of the price as has been paid

(a) "cover" and have damages under the next section as to all the goods affected whether or not they
have been identified to the contract; or

(b) recover damages for non-delivery as provided in this article (section 28:2-713).

(2) Where the seller fails to deliver or repudiates the buyer may also

(a) if the goods have been identified recover them as provided in this article (section 28:2-502); or

(b) in a proper case obtain specific performance or replevy the goods as provided in this article
(section 28:2-716).

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in
his possession or control for any payments made on their price and any expenses reasonably incurred in
their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like
manner as an aggrieved seller (section 28:2-706).

(Dec. 30, 1963, 77 Stat. 667, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

No comparable index section; Subsection (3)--Section 69(5), Uniform Sales Act.
Changes

The prior uniform statutory provision is generally continued and expanded in Subsection (3).
Purposes of Changes and New Matter

1. To index in this section the buyer's remedies, subsection (1) covering those remedies permitting the
recovery of money damages, and subsection (2) covering those which permit reaching the goods themselves.
The remedies listed here are those available to a buyer who has not accepted the goods or who has justifiably
revoked his acceptance. The remedies available to a buyer with regard to goods finally accepted appear in
the section dealing with breach in regard to accepted goods. The buyer's right to proceed as to all goods
when the breach is as to only some of the goods is determined by the section on breach in installment
contracts and by the section on partial acceptance.

Despite the seller's breach, proper retender of delivery under the section on cure of improper tender or
replacement can effectively preclude the buyer's remedies under this section, except for any delay involved.

2. To make it clear is subsection (3) that the buyer may hold and resell rejected goods if he has paid a part of
the price or incurred expenses of the type specified. "Paid" as used here includes acceptance of a draft or
other time negotiable instrument or the signing of a negotiable note. His freedom of resale is coextensive with
that of a seller under this Article except that the buyer may not keep any profit resulting from the resale and is
limited to retaining only the amount of the price paid and the costs involved in the inspection and handling of
the goods. The buyer's security interest in the goods is intended to be limited to the items listed in subsection
(3), and the buyer is not permitted to retain such funds as he might believe adequate for his damages. The
buyer's right to cover, or to have damages for non-delivery, is not impaired by his exercise of his right of
resale.

3. It should also be noted that this Act requires its remedies to be liberally administered and provides that any
right or obligation which it declares is enforceable by action unless a different effect is specifically prescribed
(Section 1-106).

Cross References

Point 1: Sections 2-508, 2-601(c), 2-608, 2-612 and 2-714.

Point 2: Section 2-706.

Point 3: Section 1-106.

Definitional Cross References

§ 28:2-711. BUYER'S REMEDIES IN GENERAL; BUYER'S SECURITY
INTEREST IN REJECTED GOODS.



"Aggrieved party". Section 1-201.

"Buyer". Section 2-103.

"Cancellation". Section 2-106.

"Contract". Section 1-201.

"Cover". Section 2-712.

"Goods". Section 2-105.

"Notifies". Section 1-201.

"Receipt" of goods. Section 2-103.

"Remedy". Section 1-201.

"Security interest". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-711.

1973 Ed., § 28:2-711.

(1) After a breach within the preceding section the buyer may "cover" by making in good faith and without
unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those
due from the seller.

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the
contract price together with any incidental or consequential damages as hereinafter defined (section 28:2-
715), but less expenses saved in consequence of the seller's breach.

(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.

(Dec. 30, 1963, 77 Stat. 667, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. This section provides the buyer with a remedy aimed at enabling him to obtain the goods he needs thus
meeting his essential need. This remedy is the buyer's equivalent of the seller's right to resell.

2. The definition of "cover" under subsection (1) envisages a series of contracts or sales, as well as a single
contract or sale; goods not identical with those involved but commercially usable as reasonable substitutes
under the circumstances of the particular case; and contracts on credit or delivery terms differing from the
contract in breach, but again reasonable under the circumstances. The test of proper cover is whether at the
time and place the buyer acted in good faith and in a reasonable manner, and it is immaterial that hindsight
may later prove that the method of cover used was not the cheapest or most effective.

The requirement that the buyer must cover "without unreasonable delay" is not intended to limit the time
necessary for him to look around and decide as to how he may best effect cover. The test here is similar to
that generally used in this Article as to reasonable time and seasonable action.

3. Subsection (3) expresses the policy that cover is not a mandatory remedy for the buyer. The buyer is always
free to choose between cover and damages for non-delivery under the next section.

However, this subsection must be read in conjunction with the section which limits the recovery of
consequential damages to such as could not have been obviated by cover. Moreover, the operation of the
section on specific performance of contracts for "unique" goods must be considered in this connection for
availability of the goods to the particular buyer for his particular needs is the test for that remedy and inability
to cover is made an express condition to the right of the buyer to replevy the goods.

4. This section does not limit cover to merchants, in the first instance. It is the vital and important remedy for
the consumer buyer as well. Both are free to use cover: the domestic or non-merchant consumer is required
only to act in normal good faith while the merchant buyer must also observe all reasonable commercial
standards of fair dealing in the trade, since this falls within the definition of good faith on his part.

Cross References

§ 28:2-712. "COVER"; BUYER'S PROCUREMENT OF SUBSTITUTE GOODS.



Point 1: Section 2-706.

Point 2: Section 1-204.

Point 3: Sections 2-713, 2-715 and 2-716.

Point 4: Section 1-203.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Good faith". Section 2-103.

"Goods". Section 2-105.

"Purchase". Section 1-201.

"Remedy". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-712.

1973 Ed., § 28:2-712.

(1) Subject to the provisions of this article with respect to proof of market price (section 28:2-723), the
measure of damages for non-delivery or repudiation by the seller is the difference between the market
price at the time when the buyer learned of the breach and the contract price together with any incidental
and consequential damages provided in this article (section 28:2-715), but less expenses saved in
consequence of the seller's breach.

(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or
revocation of acceptance, as of the place of arrival.

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 67(3), Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

To clarify the former rule so that:

1. The general baseline adopted in this section uses as a yardstick the market in which the buyer would have
obtained cover had he sought that relief. So the place for measuring damages is the place of tender (or the
place of arrival if the goods are rejected or their acceptance is revoked after reaching their destination) and
the crucial time is the time at which the buyer learns of the breach.

2. The market or current price to be used in comparison with the contract price under this section is the price
for goods of the same kind and in the same branch of trade.

3. When the current market price under this section is difficult to prove the section on determination and proof
of market price is available to permit a showing of a comparable market price or, where no market price is
available, evidence of spot sale prices is proper. Where the unavailability of a market price is caused by a
scarcity of goods of the type involved, a good case is normally made for specific performance under this
Article. Such scarcity conditions, moreover, indicate that the price has risen and under the section providing
for liberal administration of remedies, opinion evidence as to the value of the goods would be admissible in
the absence of a market price and a liberal construction of allowable consequential damages should also
result.

4. This section carries forward the standard rule that the buyer must deduct from his damages any expenses
saved as a result of the breach.

5. The present section provides a remedy which is completely alternative to cover under the preceding section
and applies only when and to the extent that the buyer has not covered.

§ 28:2-713. BUYER'S DAMAGES FOR NON-DELIVERY OR REPUDIATION.



Cross References

Point 3: Sections 1-106, 2-716 and 2-723.

Point 5: Section 2-712.

Definitional Cross References

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-713.

1973 Ed., § 28:2-713.

(1) Where the buyer has accepted goods and given notification (subsection (3) of section 28:2-607) he
may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of
events from the seller's breach as determined in any manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance
between the value of the goods accepted and the value they would have had if they had been as
warranted, unless special circumstances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential damages under the next section may also be
recovered.

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 69(6) and (7), Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes

1. This section deals with the remedies available to the buyer after the goods have been accepted and the
time for revocation of acceptance has gone by. In general this section adopts the rule of the prior uniform
statutory provision for measuring damages where there has been a breach of warranty as to goods accepted,
but goes further to lay down an explicit provision as to the time and place for determining the loss.

The section on deduction of damages from price provides an additional remedy for a buyer who still owes part
of the purchase price, and frequently the two remedies will be available concurrently. The buyer's failure to
notify of his claim under the section on effects of acceptance, however, operates to bar his remedies under
either that section or the present section.

2. The "non-conformity" referred to in subsection (1) includes not only breaches of warranties but also any
failure of the seller to perform according to his obligations under the contract. In the case of such non-
conformity, the buyer is permitted to recover for his loss "in any manner which is reasonable."

3. Subsection (2) describes the usual, standard and reasonable method of ascertaining damages in the case
of breach of warranty but it is not intended as an exclusive measure. It departs from the measure of damages
for non-delivery in utilizing the place of acceptance rather than the place of tender. In some cases the two may
coincide, as where the buyer signifies his acceptance upon the tender. If, however, the non-conformity is such
as would justify revocation of acceptance, the time and place of acceptance under this section is determined
as of the buyer's decision not to revoke.

4. The incidental and consequential damages referred to in subsection (3), which will usually accompany an
action brought under this section, are discussed in detail in the comment on the next section.

Cross References

Point 1: Compare Section 2-711; Sections 2-607 and 2-717.

Point 2: Section 2-106.

Point 3: Sections 2-608 and 2-713.

§ 28:2-714. BUYER'S DAMAGES FOR BREACH IN REGARD TO ACCEPTED
GOODS.



Point 4: Section 2-715.

Definitional Cross References

"Buyer". Section 2-103.

"Conform". Section 2-106.

"Goods". Section 1-201.

"Notification". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-714.

1973 Ed., § 28:2-714.

(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in
inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially
reasonable charges, expenses or commissions in connection with effecting cover and any other
reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller's breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at the time
of contracting has reason to know and which could not reasonably be prevented by cover or otherwise;
and

(b) injury to person or property proximately resulting from any breach of warranty.

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provisions

Subsection (2)(b)--Sections 69(7) and 70, Uniform Sales Act.
Changes

Rewritten.
Purposes of Changes and New Matter

1. Subsection (1) is intended to provide reimbursement for the buyer who incurs reasonable expenses in
connection with the handling of rightfully rejected goods or goods whose acceptance may be justifiably
revoked, or in connection with effecting cover where the breach of the contract lies in non-conformity or non-
delivery of the goods. The incidental damages listed are not intended to be exhaustive but are merely
illustrative of the typical kinds of incidental damage.

2. Subsection (2) operates to allow the buyer, in an appropriate case, any consequential damages which are
the result of the seller's breach. The "tacit agreement" test for the recovery of consequential damages is
rejected. Although the older rule at common law which made the seller liable for all consequential damages of
which he had "reason to know" in advance is followed, the liberality of that rule is modified by refusing to
permit recovery unless the buyer could not reasonably have prevented the loss by cover or otherwise.
Subparagraph (2) carries forward the provisions of the prior uniform statutory provision as to consequential
damages resulting from breach of warranty, but modifies the rule by requiring first that the buyer attempt to
minimize his damages in good faith, either by cover or otherwise.

3. In the absence of excuse under the section on merchant's excuse by failure of presupposed conditions, the
seller is liable for consequential damages in all cases where he had reason to know of the buyer's general or
particular requirements at the time of contracting. It is not necessary that there be a conscious acceptance of
an insurer's liability on the seller's part, nor is his obligation for consequential damages limited to cases in
which he fails to use due effort in good faith.

Particular needs of the buyer must generally be made known to the seller while general needs must rarely be
made known to charge the seller with knowledge.

Any seller who does not wish to take the risk of consequential damages has available the section on
contractual limitation of remedy.

4. The burden of proving the extent of loss incurred by way of consequential damage is on the buyer, but the
section on liberal administration of remedies rejects any doctrine of certainty which requires almost

§ 28:2-715. BUYER'S INCIDENTAL AND CONSEQUENTIAL DAMAGES.



mathematical precision in the proof of loss. Loss may be determined in any manner which is reasonable
under the circumstances.

5. Subsection (2)(b) states the usual rule as to breach of warranty, allowing recovery for injuries "proximately"
resulting from the breach. Where the injury involved follows the use of goods without discovery of the defect
causing the damage, the question of "proximate" cause turns on whether it was reasonable for the buyer to
use the goods without such inspection as would have revealed the defects. If it was not reasonable for him to
do so, or if he did in fact discover the defect prior to his use, the injury would not proximately result from the
breach of warranty.

6. In the case of sale of wares to one in the business of reselling them, resale is one of the requirements of
which the seller has reason to know within the meaning of subsection (2)(a).

Cross References

Point 1: Section 2-608.

Point 3: Sections 1-203, 2-615 and 2-719.

Point 4: Section 1-106.

Definitional Cross References

"Cover". Section 2-712.

"Goods". Section 1-201.

"Person". Section 1-201.

"Receipt" of goods. Section 2-103.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-715.

1973 Ed., § 28:2-715.

(1) Specific performance may be decreed where the goods are unique or in other proper circumstances.

(2) The decree for specific performance may include such terms and conditions as to payment of the
price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is
unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be
unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in
them has been made or tendered. In the case of goods bought for personal, family, or household
purposes, the buyer's right of replevin vests upon acquisition of a special property, even if the seller had
not then repudiated or failed to deliver.

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, § 201(c)(5), 47 DCR
7576.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

Section 68, Uniform Sales Act.
Changes

Rephrased.
Purposes of Changes

To make it clear that:

1. The present section continues in general prior policy as to specific performance and injunction against
breach. However, without intending to impair in any way the exercise of the court's sound discretion in the
matter, this Article seeks to further a more liberal attitude than some courts have shown in connection with the
specific performance of contracts of sale.

2. In view of this Article's emphasis on the commercial feasibility of replacement, a new concept of what are
"unique" goods is introduced under this section. Specific performance is no longer limited to goods which are
already specific or ascertained at the time of contracting. The test of uniqueness under this section must be
made in terms of the total situation which characterizes the contract. Output and requirements contracts

§ 28:2-716. BUYER'S RIGHT TO SPECIFIC PERFORMANCE OR REPLEVIN.



involving a particular or peculiarly available source or market present today the typical commercial specific
performance situation, as contrasted with contracts for the sale of heirlooms or priceless works of art which
were usually involved in the older cases. However, uniqueness is not the sole basis of the remedy under this
section for the relief may also be granted "in other proper circumstances" and inability to cover is strong
evidence of "other proper circumstances".

3. The legal remedy of replevin is given to the buyer in cases in which cover is reasonably unavailable and
goods have been identified to the contract. This is in addition to the buyer's right to recover identified goods
under Section 2-502. For consumer goods, the buyer's right to replevin vests upon the buyer's acquisition of a
special property, which occurs upon identification of the goods to the contract. See Section 2-501. Inasmuch
as a secured party normally acquires no greater rights in its collateral that its debtor had or had power to
convey, see Section 2-403(1) (first sentence), a buyer who acquires a right to replevin under subsection (3)
will take free of a security interest created by the seller if it attaches to the goods after the goods have been
identified to the contract. The buyer will take free, even if the buyer does not buy in ordinary course and even if
the security interest is perfected. Of course, to the extent that the buyer pays the price after the security interest
attaches, the payments will constitute proceeds of the security interest.

4. This section is intended to give the buyer rights to the goods comparable to the seller's rights to the price.

5. If a negotiable document of title is outstanding, the buyer's right of replevin relates of course to the
document not directly to the goods. See Article 7, especially Section 7-602.

Cross References

Point 3: Section 2-502.

Point 4: Section 2-709.

Point 5: Article 7.

Definitional Cross References

"Buyer". Section 2-103.

"Goods". Section 1-201.

"Rights." Section 1-201.

Prior Codifications

1981 Ed., § 28:2-716.

1973 Ed., § 28:2-716.

Effect of Amendments

D.C. Law 13-201, enacting a new Article 9 of the Uniform Commercial Code applicable July 1, 2001, made
conforming amendments to this section applicable upon the same date.

Legislative History of Laws

For Law 13-201, see notes following § 28:2-103.

The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages
resulting from any breach of the contract from any part of the price still due under the same contract.

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

See Section 69(1)(a), Uniform Sales Act.
Purposes

1. This section permits the buyer to deduct from the price damages resulting from any breach by the seller and
does not limit the relief to cases of breach of warranty as did the prior uniform statutory provision. To bring this
provision into application the breach involved must be of the same contract under which the price in question
is claimed to have been earned.

2. The buyer, however, must give notice of his intention to withhold all or part of the price if he wishes to avoid
a default within the meaning of the section on insecurity and right to assurances. In conformity with the general
policies of this Article, no formality of notice is required and any language which reasonably indicates the
buyer's reason for holding up his payment is sufficient.

§ 28:2-717. DEDUCTION OF DAMAGES FROM THE PRICE.



Cross Reference

Point 2: Section 2-609.

Definitional Cross References

"Buyer". Section 2-103.

"Notifies". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-717.

1973 Ed., § 28:2-717.

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is
reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of
loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing
unreasonably large liquidated damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer's breach, the buyer is
entitled to restitution of any amount by which the sum of his payments exceeds

(a) the amount to which the seller is entitled by virtue of terms liquidating the seller's damages in
accordance with subsection (1), or

(b) in the absence of such terms, twenty percent of the value of the total performance for which the
buyer is obligated under the contract or $500, whichever is smaller.

(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller
establishes

(a) a right to recover damages under the provisions of this article other than subsection (1), and

(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the
contract.

(4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale
shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer's
breach before reselling goods received in part performance, his resale is subject to the conditions laid
down in this article on resale by an aggrieved seller (section 28:2-706).

(Dec. 30, 1963, 77 Stat. 669, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Under subsection (1) liquidated damage clauses are allowed where the amount involved is reasonable in
the light of the circumstances of the case.   The subsection sets forth explicitly the elements to be considered
in determining the reasonableness of a liquidated damage clause.  A term fixing unreasonably large
liquidated damages is expressly made void as a penalty.   An unreasonably small amount would be subject to
similar criticism and might be stricken under the section on unconscionable contracts or clauses.

2. Subsection (2) refuses to recognize a forfeiture unless the amount of the payment so forfeited represents a
reasonable liquidation of damages as determined under subsection (1). A special exception is made in the
case of small amounts (20% of the price or $500, whichever is smaller) deposited as security. No distinction
is made between cases in which the payment is to be applied on the price and those in which it is intended as
security for performance. Subsection (2) is applicable to any deposit or down or part payment. In the case of a
deposit or turn in of goods resold before the breach, the amount actually received on the resale is to be
viewed as the deposit rather than the amount allowed the buyer for the trade in. However, if the seller knows of
the breach prior to the resale of the goods turned in, he must make reasonable efforts to realize their true
value, and this is assured by requiring him to comply with the conditions laid down in the section on resale by
an aggrieved seller.

Cross References

Point 1: Section 2-302.

Point 2: Section 2-706.

§ 28:2-718. LIQUIDATION OR LIMITATION OF DAMAGES; DEPOSITS.



Definitional Cross References

"Aggrieved party". Section 1-201.

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Notice". Section 1-201.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Seller". Section 2-103.

"Term". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-718.

1973 Ed., § 28:2-718.

(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on
liquidation and limitation of damages,

(a) the agreement may provide for remedies in addition to or in substitution for those provided in this
article and may limit or alter the measure of damages recoverable under this article, as by limiting the
buyer's remedies to return of the goods and repayment of the price or to repair and replacement of
non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in
which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may
be had as provided in this subtitle.

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is
unconscionable. Limitation of consequential damages for injury to the person in the case of consumer
goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

(Dec. 30, 1963, 77 Stat. 669, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

1. Under this section parties are left free to shape their remedies to their particular requirements and
reasonable agreements limiting or modifying remedies are to be given effect.

However, it is of the very essence of a sales contract that at least minimum adequate remedies be available. If
the parties intend to conclude a contract for sale within this Article they must accept the legal consequence
that there be at least a fair quantum of remedy for breach of the obligations or duties outlined in the contract.
Thus any clause purporting to modify or limit the remedial provisions of this Article in an unconscionable
manner is subject to deletion and in that event the remedies made available by this Article are applicable as if
the stricken clause had never existed. Similarly, under subsection (2), where an apparently fair and
reasonable clause because of circumstances fails in its purpose or operates to deprive either party of the
substantial value of the bargain, it must give way to the general remedy provisions of this Article.

2. Subsection (1)(b) creates a presumption that clauses prescribing remedies are cumulative rather than
exclusive. If the parties intend the term to describe the sole remedy under the contract, this must be clearly
expressed.

3. Subsection (3) recognizes the validity of clauses limiting or excluding consequential damages but makes it
clear that they may not operate in an unconscionable manner. Actually such terms are merely an allocation of
unknown or undeterminable risks. The seller in all cases is free to disclaim warranties in the manner provided
in Section 2-316.

Cross References

§ 28:2-719. CONTRACTUAL MODIFICATION OR LIMITATION OF REMEDY.



Point 1: Section 2-302.

Point 3: Section 2-316.

Definitional Cross References

"Agreement". Section 1-201.

"Buyer". Section 2-103.

"Conforming". Section 2-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Remedy". Section 1-201.

"Seller". Section 2-103.

Prior Codifications

1981 Ed., § 28:2-719.

1973 Ed., § 28:2-719.

Unless the contrary intention clearly appears, expressions of "cancellation" or "rescission" of the contract
or the like shall not be construed as a renunciation or discharge of any claim in damages for an
antecedent breach.

(Dec. 30, 1963, 77 Stat. 669, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purpose

This section is designed to safeguard a person holding a right of action from any unintentional loss of rights by
the ill-advised use of such terms as "cancellation", "rescission", or the like. Once a party's rights have accrued
they are not to be lightly impaired by concessions made in business decency and without intention to forego
them. Therefore, unless the cancellation of a contract expressly declares that it is "without reservation of
rights", or the like, it cannot be considered to be a renunciation under this section.

Cross Reference

Section 1-107.

Definitional Cross References

"Cancellation". Section 2-106.

"Contract". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-720.

1973 Ed., § 28:2-720.

Remedies for material misrepresentation or fraud include all remedies available under this article for
nonfraudulent breach. Neither rescission or a claim for rescission of the contract for sale nor rejection or
return of the goods shall bar or be deemed inconsistent with a claim for damages or other remedy.

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

§ 28:2-720. EFFECT OF "CANCELLATION" OR "RESCISSION" ON CLAIMS
FOR ANTECEDENT BREACH.

§ 28:2-721. REMEDIES FOR FRAUD.



None.
Purposes

To correct the situation by which remedies for fraud have been more circumscribed than the more modern and
mercantile remedies for breach of warranty. Thus the remedies for fraud are extended by this section to
coincide in scope with those for non-fraudulent breach. This section thus makes it clear that neither rescission
of the contract for fraud nor rejection of the goods bars other remedies unless the circumstances of the case
make the remedies incompatible.
Definitional Cross References

"Contract for sale". Section 2-106.

"Goods". Section 1-201.

"Remedy", Section 1-201.

Prior Codifications

1981 Ed., § 28:2-721.

1973 Ed., § 28:2-721.

Where a third party so deals with goods which have been identified to a contract for sale as to cause
actionable injury to a party to that contract

(a) a right of action against the third party is in either party to the contract for sale who has title to or a
security interest or a special property or an insurable interest in the goods; and if the goods have been
destroyed or converted a right of action is also in the party who either bore the risk of loss under the
contract for sale or has since the injury assumed that risk as against the other;

(b) if at the time of the injury the party plaintiff did not bear the risk of loss as against the other party to
the contract for sale and there is no arrangement between them for disposition of the recovery, his suit
or settlement is, subject to his own interest, as a fiduciary for the other party to the contract;

(c) either party may with the consent of the other sue for the benefit of whom it may concern.

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To adopt and extend somewhat the principle of the statutes which provide for suit by the real party in interest.
The provisions of this section apply only after identification of the goods. Prior to that time only the seller has a
right of action. During the period between identification and final acceptance (except in the case of revocation
of acceptance) it is possible for both parties to have the right of action. Even after final acceptance both
parties may have the right of action if the seller retains possession or otherwise retains an interest.
Definitional Cross References

"Action". Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Party". Section 1-201.

"Rights". Section 1-201.

"Security interest". Section 1-201.

Prior Codifications

1981 Ed., § 28:2-722.

1973 Ed., § 28:2-722.

§ 28:2-722. WHO CAN SUE THIRD PARTIES FOR INJURY TO GOODS.
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(1) If an action based on anticipatory repudiation comes to trial before the time for performance with
respect to some or all of the goods, any damages based on market price (section 28:2-708 or section
28:2-713) shall be determined according to the price of such goods prevailing at the time when the
aggrieved party learned of the repudiation.

(2) If evidence of a price prevailing at the times or places described in this article is not readily available
the price prevailing within any reasonable time before or after the time described or at any other place
which in commercial judgment or under usage of trade would serve as a reasonable substitute for the one
described may be used, making any proper allowance for the cost of transporting the goods to or from
such other place.

(3) Evidence of a relevant price prevailing at a time or place other than the one described in this article
offered by one party is not admissible unless and until he has given the other party such notice as the court
finds sufficient to prevent unfair surprise.

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To eliminate the most obvious difficulties arising in connection with the determination of market price, when
that is stipulated as a measure of damages by some provision of this Article. Where the appropriate market
price is not readily available the court is here granted reasonable leeway in receiving evidence of prices
current in other comparable markets or at other times comparable to the one in question. In accordance with
the general principle of this Article against surprise, however, a party intending to offer evidence of such a
substitute price must give suitable notice to the other party.

This section is not intended to exclude the use of any other reasonable method of determining market price or
of measuring damages if the circumstances of the case make this necessary.

Definitional Cross References

"Action". Section 1-201.

"Aggrieved party". Section 1-201.

"Goods". Section 2-105.

"Notifies". Section 1-201.

"Party". Section 1-201.

"Reasonable time". Section 1-204.

"Usage of trade". Section 1-205.

Prior Codifications

1981 Ed., § 28:2-723.

1973 Ed., § 28:2-723.

Whenever the prevailing price or value of any goods regularly bought and sold in any established
commodity market is in issue, reports in official publications or trade journals or in newspapers or
periodicals of general circulation published as the reports of such market shall be admissible in evidence.
The circumstances of the preparation of such a report may be shown to affect its weight but not its
admissibility.

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, § 27(oo), 44 DCR 1271.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To make market quotations admissible in evidence while providing for a challenge of the material by showing
the circumstances of its preparation.

§ 28:2-724. ADMISSIBILITY OF MARKET QUOTATIONS.



No explicit provision as to the weight to be given to market quotations is contained in this section, but such
quotations, in the absence of compelling challenge, offer an adequate basis for a verdict.

Market quotations are made admissible when the price or value of goods traded "in any established market"
is in issue. The reason of the section does not require that the market be closely organized in the manner of a
produce exchange. It is sufficient if transactions in the commodity are frequent and open enough to make a
market established by usage in which one price can be expected to affect another and in which an informed
report of the range and trend of prices can be assumed to be reasonably accurate.

This section does not in any way intend to limit or negate the application of similar rules of admissibility to
other material, whether by action of the courts or by statute. The purpose of the present section is to assure a
minimum of mercantile administration in this important situation and not to limit any liberalizing trend in
modern law.

Definitional Cross Reference

"Goods". Section 2-105.

Prior Codifications

1981 Ed., § 28:2-724.

1973 Ed., § 28:2-724.

Legislative History of Laws

Law 11-255, the "Second Technical Amendments Act of 1996," was introduced in Council and assigned Bill
No. 11-905, which was referred to the Committee of the Whole. The Bill was adopted on first and second
readings on November 7, 1996, and December 3, 1996, respectively. Signed by the Mayor on December 24,
1996, it was assigned Act No. 11-519 and transmitted to both Houses of Congress for its review. D.C. Law
11-255 became effective on April 9, 1997.

(1) An action for breach of any contract for sale must be commenced within four years after the cause of
action has accrued. By the original agreement the parties may reduce the period of limitation to not less
than one year but may not extend it.

(2) A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of
knowledge of the breach. A breach of warranty occurs when tender of delivery is made, except that where
a warranty explicitly extends to future performance of the goods and discovery of the breach must await the
time of such performance the cause of action accrues when the breach is or should have been discovered.

(3) Where an action commenced within the time limited by subsection (1) is so terminated as to leave
available a remedy by another action for the same breach such other action may be commenced after the
expiration of the time limited and within six months after the termination of the first action unless the
termination resulted from voluntary discontinuance or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply to causes of
action which have accrued before this subtitle becomes effective.

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.)

HISTORICAL AND STATUTORY NOTES

UNIFORM COMMERCIAL CODE COMMENT

Prior Uniform Statutory Provision

None.
Purposes

To introduce a uniform statute of limitations for sales contracts, thus eliminating the jurisdictional variations
and providing needed relief for concerns doing business on a nationwide scale whose contracts have
heretofore been governed by several different periods of limitation depending upon the state in which the
transaction occurred. This Article takes sales contracts out of the general laws limiting the time for
commencing contractual actions and selects a four year period as the most appropriate to modern business
practice. This is within the normal commercial record keeping period.

Subsection (1) permits the parties to reduce the period of limitation. The minimum period is set at one year.
The parties may not, however, extend the statutory period.

Subsection (2), providing that the cause of action accrues when the breach occurs, states an exception where
the warranty extends to future performance.

Subsection (3) states the saving provision included in many state statutes and permits an additional short

§ 28:2-725. STATUTE OF LIMITATIONS IN CONTRACTS FOR SALE.



period for bringing new actions, where suits begun within the four year period have been terminated so as to
leave a remedy still available for the same breach.

Subsection (4) makes it clear that this Article does not purport to alter or modify in any respect the law on
tolling of the Statute of Limitations as it now prevails in the various jurisdictions.

Definitional Cross References

"Action". Section 1-201.

"Aggrieved party". Section 1-201.

"Agreement". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Term". Section 1-201.

"Termination". Section 2-106.

Prior Codifications

1981 Ed., § 28:2-725.

1973 Ed., § 28:2-725.
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